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- APPELLATE CIVIL.

Before tlw Honowrable C’hwf Justice Farrcm and Mr. Justice Parsons

GOVIND vAnAD LAKSHMAN LOHAR (omenm. PLAINTIFF), APPELLANT,” 1895,
v, VITHAL vartap DA'DA’ SUTA'R AND ANOTHER (OB.xGINAL DEFEND- August 26,
o ANTS), REspoNDENTSH »

Second appeal-—Finding of /act——Fmdmg cy' lower Court based on mzsconceptwn .,
® - of evidence—Practice—Procedure—Suit for possession—1Isstes o be raised,

" . The finding on an issue of a lower Appellate Court which is based on a misconception
of what the evidence is, cannot be accepted in second appeal as & legal finding on it

Ina suit to recover possession based on a decd of sale,

Held, that the Court should lave raised issues as to ownershlp and possessmn, a3
even if the sale-deed were not proved, the plaintiff might have been able, to substane-
tiate a title mdependently of it. .

- SECOND appeal from the decision. of A. H Unwm, District |
: J udge of Nisik.

- The .plaintiff sued to recover possession of a plece of ground
allewmg that it was his ancestral property, having been purchased’
by his father from one Malhéri Nordyan Kulkarni under a.deed
of sale in the year 1856, and that the defendants took Wrongful; '

,possessmn thereof in August 1891, ‘

The defendants denied that the land was the plamhﬁ’s, and
pleaded that in the year 1891 the pl.nntlff had sued the first de-.
fendant for possession in the Court of the Mamlatdér of Méle-
‘gaon, and that the Mémlatddr had dismissed the suit and allowed -

“th¥ first defendant to remain in possessmn ‘

One of the reasons ass1gned by the: Mémlatdér for dlsm1ss1n0‘v
the plamtlfﬁ’s cla1m was that the deed of sale to lns father belng :
unstamped was 1nadm1ss1ble in evidence. -

- At the hearing of the present suit the Subordmate Judge sen.t
for the proceedmgs before the Mdmlatd4dr and found that the deed
of sale- (Exhibit 84) -set up by ‘the plaintiff did not:needto be .
stamped ; that it was satisfactorily proved by witnesses; and that
~ the plamtlff’s exclusive title to the land was: estabhshed He,
’ therefore, allowed the plaintiff’s-elaim. -

" On appeal by the defendants the Judge toversed the decree.
, The followmg is an extract from his Judgment‘— :

*Second Appeal, No. 83 of 1804,
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 of.the deed:-by Malhdr sud.to-his having attested -it.".-This mise
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: "Has the document (Exhibit'34) been rxghtly héld proved ?
“I findin the negatwe ek
% The plamt was. filed on the 12th February, 1892,-but is wholly silent: about thxs or

nauy other mumment of txtle The document was niot produced in Court tlll the lst;
Juiis followmg, and’ never before does it appea.r to have seen ‘the lxght of day in sy’

Court, orto have been mspected by any public functxouary After some Ppersonal
experience of ancient records, I do not hesitate to say that thxs document is'a clumsy, -
unpudent foxgery ool : Lt St S

The plamtlﬁ' p1efe11ed a second appeal

" Shdmido Vzthocl for the’ appellant (plamtlﬁ') ---The finding of
the lower Court on the issue raised cannot be acceptéd.: The -

: Judge hag fallen into'an’ errorin supposing' that the sale-deed -

was first produced by us-in June; 1892, - Tt was produced by us
in. the possessory suit; befoe ‘the Ma’mlatdér who refused. fo”

© allow’ it in® evidedes, because it'was not sbamped In‘his Jlldﬂ'-

ment the Judge has remarked that the deed had fiever séen the
light.: This is’ wrong. - Witness” No. 22 has attested’ the deed.
The veridor’s’ ‘nephew" was’ -examined and he proved the’ vend01 s’
s1gnature The' Judge hag misconceived the evidence’in- the case,
and & finding based' .on a mlsconceptlon of ev1dence cannot bc
accepted as a legal finding, - : ST

Dije A. I{lmre, for the’ re%pondents (defendants) ~--Thc Judoe :

hias found the deed to be a clumsy forgery. Thisis’a finding ‘of =

fact.” Tt does not- ‘appear” from~ the sale-deed that it was’ pro=:

- duced’ béfore’ the Mémlatddr, . We are in ‘possession; and befglc -

the pla,mhﬁ can eject us; he' must prove’ “his title; wluob accord« ;{«,

i nor to the. ﬁndmg of the'd udde ‘he has failed to- do.:

FARRAN 0. T —-The J udge ralsed ouly one 1ssue-and<declded the
appeal upon'it. His finding’ on" the issue is’ ob;ected to on’ the »
ground ‘that'he i is Wrong in' saymg ‘that the'deed’ of sale reliedion
by the’ plamhﬁ' Kiid never-séenthe light of day in’any Court’ b -

fore the 1st of June,-1892,-and that no.living being speaks for it 4
- The objectlon geems well-founded; because the Subordinate Judge~
- says.that the"deed was produced befors the Mamlatdar in-1891;

and we find that a witness: (Exhibit- 22). swears” to’’ ‘executio

conceptlon of the: evxdence /prevents our. a,cceptmg the J udges
ﬁndmg asa legal ﬁndmg on:the issue raied. , e
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- We. think also that the T udge should have 1'aused issues as to

b the ownership, and, possessxon “both .of -the plamtﬁf’s vendor and

“the .plaintiff, since even if: the.deed ‘were-not- proved, the: pla,mmﬁ‘ _
_might be able to substantmte a title mdependently of .it; .and; on"

" the-other hand, if: the deed were proved, it would, not. necessanly‘
estabhsh the title eithér of his vendor ot of himself, R

.:Wereverse the decree and remand the appeal for a fzesh deci-
szon -on the: meuts. : Costs to he costs in the cause, JETRCEREEE

Deoree 7eversed tmd ease sent bacA

APPELLATE CIVIL

T

. Before the Honourable C’hwf Justice Fm ran and M}' J'ustzcc Pcw soiigs

: SINDHA SHRI GANPATSINGJ I HIMATSING]'I (ORIGINAL DEFENDANT), v

{: APPELLANT, v ABRAHAM 4rL148 V’AJIR MAHOMED AKUJI (ORIGx.
*“NAL PraINTier), REsponpENT * ' -

- Contract Act’ (IX of:1872); Sees. 2- (al), 195 —Sertices rendered durmg tke defend-
. .ant’s. minority at ks desive and continued afl fis request after his majority-s
Agreement to oompensate Jor services— Consideration— Amzmly._ oot

Services rendered.at the.desire of.the. minor ;expressed during hw mmonty and
contmued at the same request after his ‘majority form a good consideration for a”sube
sequent express promlse by him in favour of ‘the. person’who- vendercd. the: services,

* By, section 2 (d) of the -Contract - Act, services already rendered- at‘the desire.of the
promisor are placed on the same footmg with such services:to’be. 1endered and cone
stltﬁfe a good.consideration for a definite agreement, . :

" Casés ‘Where a_person thhout the knowledge of ‘the” promsor or otherw:se than at
his request does the latter some service and the promisor underfakes to competsate

vhim for it, aregcoversd by section: 25 6f the: Contra.ct “Aceh: (IX of:1872) ;. m them the
promlsc does not:need.a consxderatxon to; support it )

..SEcoNp appeal’ from the .decision.of R.-S. T1prus, Assxstanb

Judge, F. P.,.of Surat at Broach, confirming the decree. of Rzio
Saheb Karpurrém M., Subordmate Judge of Jambusar, =

The plamhﬁ' sued: $0 1ecover Rs..625, ‘being the. amounb of ﬁve

years'-(1882 to. 1886) arrears: .due on_a deed, dated the 5th June,
1875, by which “the. defendant agreed to pay him Rs. 125 per
annum in cons1derat10n of-the, services rendered by him to the

" defendfmﬁ in connectlon thh a suit. whlch the defendant had '

-, *Becond Appeal,:No, 143 of: 1894 R R
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