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APPELLATE oxviL.

Before Mr Justice Pm 'sons and Mr, Justice Ccmdq

ZBHA’U BI¥ BALI PA'TIL (ORIGINAL Praxtiey), AI’PIILLANT, . HARI
sI¥ VITHU, DECEASED, BY HIS SON AND _HEIR NA'RAYAN (ORIGINAL

DzrExpaxt), RESI’ONDENT *

Land Revenue Code (Bom. Act qu 1879 Secs. 81 gnd 153 Bz Dqﬁwlt in pa ﬂng )
. assessment— Payment of assessment by another—Order of Collector transferring:’

“lands into, name of person paying assessment—-—Forfeztwe——Subsequent sutt by
defaulter to recover the land—dJ urisdiction of Civil Court—dct X'of 1876, Secs. 4
(¢) and 5 (B,

An order made by a Collector removing A.’s lands from his Lhé.tzi and trahsfen in g .

them to B.’s khata, on the ground that A. had allowed the assessment thereof to fall

into arrears and that B. had paid the assessment, does. not by Jtself amount to forfex- )

t\u'e of A, ’s interest in the Iands.

" A suit by A. forecover such land from B, being smlply a suit between private ‘

“parties for the purpode of establishing"a private right, section 4 (¢) of Act X of 1“76
i does not-bar the jurisdiction of thé Civil Court.

*SECOND-appeal from the decision of T. Hamzlton, District J ud ge

~of ‘Sholdpur, reversing the decree of Rao BahadurK N. Kher,
- First Class Subordinate Judge, -

The plaintiff siied in the year 1891 to recover from the defend-
ant certain lands, alleging that they formed part of his pdtelés

~watan, and that in 1882- 8'3 while he was a minor, the defendant - '

had wrongfully taken possession of them, as the plainti f’s mother
was unable to cultivate them and pay the assessment, and that th
defendant had ever since remained in wrongful possession.

“"The defendant alleged that the assessment of the lands
havmg falleﬁ into arrear, the Collector sold them by auctmn that

# Second Appeal, No. 225 of 1894,

i (1) 81, " If it shall appear to the Collector that a registered occupant has failed to pay land revenue,
and has thus incuered  forfeiture with a view to fnjure or defraud his co-oecupants or other persons
interested iu the continuation of the occupaney, or that a sale of the occupancy. will operate unfairly
0 the prejudice of such ‘co-occupants or other persons, it shall be lawtal for him, mutead of selling
ccupancy, to forfeit only the said registered occupant’s interest in the same and substitute the
-name  any such co-occupant or other person as registered occupant thereof in the revenue records,
.on his payment of all sums due on account of the land revenue for the occupancy ; and such person
£0 becoming  the registered occupant shall have the rights and remedxes with respect- to all other
Dersons m occupation provxded for by section 86, e i s

© 153, The Collector may. declaré the occupancy or ahenabed holdmg in zespect of which an arre:u' 7
of land revenue is due; to be forfeited to Government, and sell or otherwise dispose of the same under

the plovmoni of section 56 and 57, and credxr. the proceeds, if any, to the defaulter’s accounts.
\

747:'

1895,
August 20~ =,




s * THE-INDIAN LAW REPORTS, LVOL XX.

1895 ~  his (the defendant’s) father: pald the arrears’ of a.ssessment and ‘
Buit the Collector in 1876-77 had mdde over ‘the lands to him as
Hzm. owner, and that he had ever since then been in possession. ' He -

contended that the claim was barred by limitation.

'The- Subordinate J udge found that the lands had not been -
purchased by the defenidant at a revenue sale as alleged by him,
that the assessmentr of the lands having fallen into arrears in
1881-82, the defendant agreed to pay it and the lands were trans-
ferred to hisname; that asthere was no declaration by.the
Collector as required by section 153 of the Land Revenue Code, - -
(Bom. Act V' of 1879), there was. no forfeiture of the lands to
Government, and that the plaintiff consequently had not lost his
rights unless time-barred. “He held that the claim was within
‘timé, the suit being within twelve years of the defendant’s adverse
possesswn He, therefore, allowed the claim. ~ . . 8

On- appeal by the defendant the J udwe rever sed the decree,
holding that the Collector must have taken action under section.
- 81 of the Land Revenue Code, and that the fransfer of the land -
“to the defendant’s name was plOOf that the Collector had for felted "
‘the lands, , . -

~The plamhff preferred a second. appeal

- Gangdrdm B. Eele, for the appellant (plalntxﬁ') —-Sectlon 80 of
‘the Land Revenue Code is apphcable to the case. Section 8Lid"
not applicable. It refers to injury to other co-occupants. There
_is neither allegation nor-evidence of any such injury in the case.
Further, section 81 contemplates forfeiture, apnd ghere is no -
eviderfce of forfeiture. - Mere transfer Qf the khdta to the defend- -
ant’s name cannot operate as forfeiture, because forfeiture must
precede all other proceedmgs—])ashmatlm v. Nydhilehand @, '
Mahddeo B. Chaubal, for the respondent (defendant) :—Sec- _
tion 4 (c) of the Revenue Jurisdiction Act (X of 1876) is a bar
to the present suit. Civil Courts are debarred from exercising
jurisdietion in matters relating to the realization of land revenue.
[PARsoONS, J. :—But the present suit is not one for -the real- .
ization of land revenue. It isa suit between pnvate persons to, ..

(1) % L. R., 16 Bom, 136,
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, Tecover })osse'ssmn of lands, Therefore, . sectmn "4 (c) of the :

Revenue Jurisdiction Act is not apphcable]

' Next wo contend that the plaintiff i is not entitled to succeed
~ because his case was that we had wrongfully dispossessed him,
- but no wrongful-dispossession is proved The Judge found that
_ We got possession, because the Collector gave it to us, The case

of the plaintiff has, therefore, failed, . :

Section 80 of the Land Revenue Code i8 not apphcable hecausa
it does mot empower the Collector to transfer the lands. The
Collector must have acted under sections 56 and 57 of the Land

‘Revenug Code. We submit that section 81 is apphcable, because
it prov1des for the substitution of the name of any other co-
- oceupant,. The defendantsis a.co-occupant with the plaintiff,

* The Judge has found that he is a biauband of the plaintifi: The

- plaintiff ought to have sought redress under sectlon 214 (c) of
~ the-Land Revenue Code.

- . Canoy, J. :=The plaintiff- Bhdu bin Bali stated in his ‘plaint
that during his minority in 1882.83 the deceased defendant Hari

- had wrongfully taken possession of his lands, portion: of the

- pdtelki indm land, his mother belng at that tlme unable to culti-
“vate them and pay the juds. . -

' Defendant, Hari’s son, replied that as the j%db was in arrear,
- the lands were sold by auction in-1876-77, and Hari purchased
;:_lnd' took possession of the. same. Both parties overstated their
cases Defendant, called as a witness by plaintiff, admitted that
.. the lands were never sold by the revenue authorities, Plaintiff,
called as a w1tness by defendant, admitted that the lands had
been taken over by Hari, who paid the Judi 'which was in arr ear.

Extracts from the revenue records, which were put in evi-

‘dence in the Subordinate Court and in the District Court on .

appeal show -that this took place in 1882. No section of the
. Tand Revenue Code- was apparently quoted in the orders then
‘given, but it was simply directed that as Bhau had not paid the

: judz, but the bhauband Hari was w1llmg to pay the same, there -

“was no’ ob]eqplon to transfer the. khdta to Hari’s name,

- The Subordinate Judge held thab as there was no declmatlon -

by the Collector, as required by sectlon 153 of the Land Re-
/ 3917-'-7 \
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L omsem venue Code, of the forfeiture of the 1andsto deernmeht, there

wa§ no forfeiture—Dasharatha v.: Nydlidlehand &e—and -thus
plaintiff’s suit ‘being bloﬁght within twelve years from the.coms
mencement of Hari’s possession the claim-was not tlme-btnred

"The District Judge held, in"appeal, that the Collector musﬂ

- have taken action under ‘section 81 of the Land Revenus Cods,

and that in that case the rights of the defaulter were extins ,

guished, and so Hari became owner of the lands in 1882, -~
Plaintiff has now made a seconid appeal to this Court, ur;ffng

that there was no f01fe1ture or extmgmshment of his rm‘hts..f

in1882. . SRR i
* Mr. Chaubal for 1espondent has raised the pxelnmneuy ob3ec~

tion that the jurisdiction of the. Clivil Court is barfed -under’ '

section 4. (c) .of Act.X of 1876, which’ plovzdes that -no Civil -
Court shall exercise jurisdiction as to “ ¢laimg connected w1th or
arising out of any proceedings for the realization of land revenué

or the rendering of assistance by Government or any officer duly

authorized in that behalf to superior holders or occupa.nts for -

‘the recovery of’ thelr dues from inferior holders -or tenants;
‘claims-to set aside on account of 1rregulauty, mistake or any

other glound except fraud, sales for arrears of land revenue,”. -
" Weare of .opinion that thls ‘objection is not good Thls is

: i»sxmply a"suit between private parties for the puxpose “of es-
tablishing a private right (section 5 (b) of -Act X of -1876)." Aégc
- will be' presently shown, no proceedings were-taken for the real--
- ization of the land revénue, Further, it is -evident that no pro- i
~ ceedings could have been taken by the Collector under- gectlon 8L

of the Land Revenue Code, for that section’ is part of Chapter:

~ VI of the Land Revéenus Code, which treats - of the occupation
. of unalienated lands and the rights of occupants ” {vsz.; ‘holders. -

of unalienated land)..” The land in suit in 1882 was pdtelki indm, - |

- paying judiy to Governiment, that is, the righté of Government:te -

payment of " the' rent or land-revenue weré' transferred partlally: :
to the “ownership of the watanddr. - Section 81 relates to “res,
gistered occupants’? and- ¢ occupancies ” which-do :not- mcluc}e,’
holders -of ahenated lands.. - It is-thus-cleai that the.: Collector

oL R.; 16 Bom,, 136; .-
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“"could not havc taken action-under - sectlon 81 of the La,ndl
- Revenue Codey and’ it “is -unnecessary to determire the question
* whether ‘action ‘taken under that section ent1re1y extmwulshe&

the rights of the previous reglstered occupa,nt

Section 56 relates to ‘arrears of land ° revenue due on account -

: of land by any land-holder; failure’ in payment. of which -shall

Jmake- the' occupancy or -alienated holding liable to-forfeiture,
- whereupon the Collector may levy -all-sums-in: arrear by sale of

- the occupancy or alienated holding free from all incumbrances or
- may ‘otherwise dispose of such occupancy or -alienated holdmg
~ Tinder rales or orders under section 214, and by section 57 in the
- event of such forfeiture the Collector can take immediate posses-

sion: of -the land and dlspose of the same by placing it in the

. possession of the purchaser, or other person entitled to, hold it

In the present_case there is nothmo to_show that the Collector -

declared any forfeltlne or took possession of the land. " All that
appears is that the plaintiff’s mother and guardian falled to pay
- “the judi or cultivate the land,  Hari thereupon jsook possession
" and paid the arrears of judi. . The Collector’ directed that there

was'no '_olbjection to take the juds- from Hariand enter-the land -
_in Haii’s khdta. If it were necessary to determme the’ sectlon or '

sections of the Land Revenue Code- (Bombay Act Vof 1879) under’
which the Collector must be taken to have: acted then a refelence

" might be made to section 137; which ‘provides that land rew ente-

' -may be’ recovered from the .co-sharer of; alienated - land and to

section 87 which empowers the Collector to dlspose of la,nds sub.. -
ject. to the rights of 1nd1v1duals legally. :subsisting.™ Ib is not -
clear’ undqr ‘which (if any) of the rules under sectlons 56 and

214 the.action of the.revenue authorities may be said to have
 been taken, These rules are Nos, 58—64, pages 30 to 83, in
the General: Rules of the Revenue Department.’ Rule 59 relates

~ to forfeited- alienated:holdings, and provides that the Collector
shall cause the land comiprised in any forfeited a,hena.ted holding:

. to be entered in the records as unoccupied unalienated land, and

- may dispose of it in accordance with the rules and orders in

force relating to land of that description.. Itis evident, from the
.- facts in this case, that no action was taken under that rule. It -
¢ is-not pretended that the land was” "entered in the 1ecords as un-
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occupied unalienated land. Al] that was appawnt]y done was '
to take the.arréar of land revenue from a co-shargr (bhauband)
of the holder, and to enter the lands in the khata of the said co-

sharer. We can find no authority for holding that in such a_

case the previous holder’s rights are extinguished.

We, therefore, reverse the decree of the Distriet Judge and
restore that of the Subordinate Judge, but vary it to this extent
that plaintiff is bound in equity before he can recover possession
to repay defendant the Rs. 12 which Hari paid for jud: on the

- land. - Parties to bear their own costs in the Subordinate Comt

All the rest of the costs to be borne by defendant.

PARSONS, J.:—TI concur. - The ‘evidence on the record does not
show under what provision of law the revenue authorities pro-

* fessed to act when they transferred the land to the defendant’s

‘name in 1882, neither does it show that the land or the plaintiff’s.
interest in-it was ever forfeited. . Had there been a suggestion
that any evidence was forthcoming to prove a forfeiture, I.

~should have~been inclined to remand the case, seeing. that no

issues were framed by the District Judge. The defendant, how-,;_;'
ever, was allowed to produce evidénce in the lower Appellate
Court, and I presume ‘that he produced all that was available,

. Whether: the revenue -authorities acted under section 81 of the

Bombay Land Revenue Code, as the District Judge thinks they
did, or whether, as is more probable, they did what they thought

- just and right in the circumstances of the case so that the lapde
- should not be entirely lost to the plaintiff, the result is the same;
“the plaintifi’s interest in the land has never been forfeited, and,

~ therefore, still subsists, The defendant, in my, opirvion, holds'

a somewhat analogous position to that of a sharer who has
redeemed a mortgage and thus obtained possession, . See Rdm- -

- chandra v. Saddshiv ©; Faki Abas v. Faki Nurudin®,  On res

‘paying the money the defendant has paid for him,the’ plamtuﬁ‘

. can, T think, be allowed to recover -the possessmn of what is sbﬂl

hig’ own 1and

/ e Decree revemd.’ Bk
W ;. L: R, 11 Bow,, 42¢,. - @LLR,16Bom,19% -
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