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" Before Mr. Justice Jardine and My, Justice Ranade,

.- 1895, SHRfMANT SAGA’JIRA'0 KHANDERA'V NA'TK NIMBA'LKAR (or1GI-
August 12,15, .« NaL Panmn), AreELLANT, v.-8, SMITH, VAKIL (ORIGINAL DEFEND-E
— ENT), RESPONDENT,® :

Civil Procedure Code ( Act XIV «of 1882), Secs, 102,103, 1567 and 158~ Court
Fees Aet (VII of1870), Sec. 7, Cl 4 () W, Sch, II, Art. 17, CL (it ) @—Civil
Courts’ Act Bom. (Act X1V of 1869), Sec. 26 @)—Suits’ Valuation Act (VII of =
1887 ), Sec. 8 (4)—Lmntatwn At (XV of 1877), Secs. 5, 64 and 14—8uit for «
“declaration that a decree obtained by defendant against plaintiff was null and

" woid—Valuation for the purposes of Court fees and jurisdiction—Decree for declas
? atwn mithout consequential relief— Adjourned hearing—Dismissal of suit for non~

-appearance of plaintif or his pleader—Appeal—Jurisdiction— Delay in presentmy
appeal— Discretionary power of Cowrt to excuse delay,

A suit in which the ouly prayer is to have a decree set aside as null and void is &
suitfor a decla,ratm v decree without consequentxal relief ; and article 17, clause 3, and
not seetion 7, clause 4 of the Court Fees Act VII of 18/0 is applicable to it.

#Appeal, No. 9 of 1890.

(O] Sectmn 7, ciause iv (¢) of the Court Fees Act (VII of 1870y :— .

7.  Computation of fees payadle tn certain suits,~The amount of fee payable under this Ach in the-
suits next hereinafter mentioued shall be computed as follows :—  *

D oL % * * » .
T B E * »
T HLS : » * * " ¥
- IV. -In suits - * * * *
’ @ * * * - % . *
@) * ® ¥ * * P Y

¢y “For a‘dgdm utory decres and consequential wlwf —To obtain a declaratory decree or
or der, whele consequenmal relief is prayed,
Accordmn' to the amonnt at which relief sought is vi alued in the plint or memoraudum of appeal

(2) Article 17, clause (iii), Schedule IX of the Court Fees Act (VII of 1870)%—
17.. Plaint or memorandum of appeal in each of the following suitg :—-

1 * ) ;¥ . * o *
1. # * . ® * : % -
- « 111 To obmm a declaratory decree whene no consequentml relief is prayed....

«Ten rupees,

" (proper.fee,) - o

2 (3) Section 26 of the Cn i1 Courts' Act (Bom. Acb XIV of 18690 — .

98, In all suits decided by a Subordma.te Judfre of the Fu'et Clags in che exercxse of hu;
.ordinary and specml original Jurlsdlctxon, of which the amount or value of the subject-matter
exceeds 5,000 rupees, the appeal from his decision shall be direct to the High Courtf ’

- {4} Section 8 of the Suits’ Valuation Act (VII of 1887) :— v .

8, Where in suits other than those referred toin the Court Fees Act, 1870), section 7, pavagraphs
v,. V1, IX, and paravraph X, clause (d), Court fees arg payable ad valorem under the Cowrt Fees.
Act, 1870, the value as determinable for the computation of Court fees and the value for the purposes
" of. jurisdiction shall be the same.
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tectxon EA of the leltatxon Act' (XV of 1877) is, like sectlon 14, amandatory 1893,
sectlon, but does not exelade the d1scretmnary power of the Court, under section 5, to * SHRIMANT
_“exeuse delay in presenting an appeal. s Cn SicdrRio
An order dismissing a suit at an a,d]ourned' hearing for non- appearanceof the g S:;ITH .

. plaintiff and his pleader is an order under seetion 157 and its consequ¥ntial section 102,
and uot under section 158, of. the Civil Procedure Code (Act XIv: of 1882), and is
’ appealable. o .
ArpraL. from the’ dec1s1on of Réo Bahadur N N Nénévatl,
First Class Subordinate Judge of Poona. o

The plamtlff sued fora declarationthat a decree for Rs.7 287-11 4
obtained against him by the defendant in a former suit in the
“Court of the First Class Subordinate Judge of Poona was null.
and void. .For purposes of Court fees payable on a plaint- for -
a declaratory decree under the Court Fees Act (VII of 1870),

- Schedule IT, article 17, clause (iii), the plaintiff paid a Court<fee .
* stamp of Rs. 10 on the plaint, which, if the ad-valorem scale of 7}
per cent. be applied to it, would give Rs 130 as the computed
value of the claim.

On the application of the defendant durma the pendency of the
suit, the Court fixed the-23rd February, 1894, for the hearing and
for the examinatién of the. plaintiff and one of his witnegses in
Court. On the ddy appointed, the plaintiff’s pleader sent an inti-
mation ta the Court that he was unwell. - The hearing was there-
upon adjourned till the 87th Febraary. On that day the case was
"poétponed by consent of pleaders of both parties till the 7th March,
.on the understanding that the adjournment was to be ‘final. On,
_the 7th March the plaintiff’s pleader sent a fresh note statirig his
inability to attend the Court on account of his illness, and the
Pplaintiff also did not appear in Court, he too bemg then ill, as he
‘stbsequently informed the Court, :

The Judge (Réo.Bahddur Chunllal) dismissed the suit for
-~ default of plamtlﬁ”s appeamuce.» The order of dxsmlssal was

recorded in the following terms : —
* Neither the plaintiff nor his pleaders are present, The defendant and his pleaders
-are present, When the case was put before the Court on the 27th February it was
-distinetly told to the plamtxﬁ? s pleader that no adjournment would be granted, and yet the
pleaders and the plaintiff are absent . The plaintiff had- himself to be present to-day
o give evidence, The plaintiff had two pleaders, One of them. =~ # *
_intimates that he isill, The other pleader is not present. Suit dismissed for non-
appearance of the plaintiff or his pleader. Defendant’s costs on plainiff.” |

.
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On the 9th Apml 1894, the plamtlff applied for thewestoratmn :
of the suit to the file, but the then Judge on the 27th June, 1894,

rejected the application. The followmcr is an e“xtract from his -
.

“ Exhibit 15 is the copy of the order of dismissal paased The order dods’ not
atate under what section of the Uivil Procedure Code it was paesed I must, therefore,
apply the secticn whieh is applicable. . - - .

& This a hcatxon purports to have been made under sections 157 and 103 o% the
. PP rp

. C'vfl Procedure Code (Act XIV of 1882) and the applicant wants the suit to be restored.
o ﬁle. I think these sections are hot apphcable here.. The section applicable is 158..

. 0® # .+ There ¢an be no- doubt that it (suit) was dismissed '

‘umder section 152, When an order is passed under section 158, the matter cannot be
“zeviged by such an application as the present one °  #° * -« T'think that .
. the orderof dismissal- passed on-the 7th March, 1894, by Réo Bahddur Chumlé.l must
B beheld tobea decree (I L.R.; 16 Bom.,, 23). d ’

On 23rd August 1894 the pla1nt1ff applied to the High Court ’
under its extraordinary .jurisdiction; and obtained a rule nisé

calhng on the. defendant to show cause why the order passed by -
‘the Judge - should not be seb aside and the suit restored to the-.

. file; The rule was- argued before Sargent, C. J., and Fulton, J’ :
- who discharged it on the 15th January, 1895, holding that th'e -
- Judge’s order of dismissal was passed under section 103 and not
 under section 158, and was, therefore, under séction- -588 of the
- le Procedure Code (Act XIV of 1882), appealable '

The plamtlff then applied under section 5 of the leltatlon

- Agt XV of 1877) for admission jof the appeal notw1thsta,nd1ngf
~ the delay. The delay having been excused by Fulton, J., subject
-~ to any objection that might be taken by the defendant at the -

‘hearing, the appeal came up for admission before Parsons, J., who

" dismissed it on the ground that an appeal ought to have been

preferred against the decree passed under section 158 of the Civil .
Procedure Code. The plaintiff presented an appéal from that -

g 01der of dismissal under the Amended Letters Patent, 1865, (943 .
“and- 25 Vict., Chapter 104), and the Court (Sargent, C. J., and

Bay ley, J.) reversing the order passed by Parsons, dJ., admltted, :
the appeal and directed notice thereof to be issued to the defendant.

At the hearmg the 1espondent raised a prehmma.ry ob]ecblon
that the High Court had no ]unsdlctlon to entertam the anpea,l
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" Mahddéo B. Olzaubal for the 1espondent (defendant). —The

-f:.amount of the ‘decree which we obtained against the plamtlff
. in the former suit was more than Rs. 5,000. Hence the claim -
“was cognizable by the Court of the First Class Sabordinate

Judge at Poona and an appeal against his decree lay direct to the

- High Court. But in the present suit the- ‘plaintiff, though he
seeks to have a declaration that the-decree is null and void,-

has valued the relief which he claims at Rs. 130 only When &

' laim is for an smount which is Tess than Rs. 5,000, an" appeal

" does not lie direct to the High Court according to ‘section 26 of

~the Civil Courts’ Act (XIV of 1869). In such cases the appeal

" Hes to the District Court—Guldbsingji v. Lakshmansingje® ; Bds

Varunda Lakshmi v, Bdi Manegavrit® ; Sangdpa v. Shivbasdoa® ;-
- Bdji Balvant v. Raghundth Vitthdl®. The High Court has, there-

-fore, no jurisdiction to entertain the- present appeal. See also

-section 8 of the Suits’ Valuation Act (VII of 1887); section 39 of -

the Specific Relief Act {I of 1877). The plaint asks practically
for cancellation of*the decree, and the cancellation itself is conse-
quential relief, which the plainjiff has in the present case valued

~ab Rs. 130, It has been held that when a plaintiff asks fora’

" deciar&tion with respect to a document, the suit relates to a
“substantial relief — Fukeerchand v. Thakoor Singh®; Tacoordeen v,

" Nawdb Syed Al Hosem thm(ﬁ) and Nirdin Putter v. Zya’

Puter®. :
. Viedji (Wltsh Gangdardm B, I’ele) for the appel]ant (plamhff)

Rs. 130 is distinctly stated in the plaint to be a mere computed

‘value of the claim at'7} per cent. payable on the ad-valorem scale
on plaints generally ; but Rs. 7,005 is the amount which strictly
determines in this case the pecuniary jurisdiction of the Court.

All that we sedk.to obtain is a purely declaratory decree, ot a decree .

without consequentlal relief of any kind, and hence we have

paid- a Court-fee stamp of Rs. 10 on the plaint. Article 17, .

clause iii; Schedule II,0f, the Court Fees Act has Taid down that

sum as a fixed Court fee for plamts or qppeals in all such sults '

{1, L, R,, 18 Bom,, 100 T & P, J,, 1876, p. 142

@ 1bid.,. 207, \ (&) 15 Cal, W, R,, 421,
‘@ P, J., 1889, p. 98. © 21 Cal. W. R., 340, _

) 7 Mad. H, C, Rep., 372, -
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In reality; therefore, our elalm is to have the decree declm ed v01d i

. and the ‘amount, of it being more than Rs. 5 OOO ‘the appeal lies.

dlrect to this Court. - e

[JARDIWE J., refeued to section 8 of the Su1ts Valuatlon '

We submit that that section is not applicable to the present*
case, but tc cases in which the appeal lies to the District Court.
Tt relates to cases in which the Court fee is to be paid ad valorem
according to the Court Fees Act, while for cases like the present
the Uourt Fees Act has laid down the fixed fee of ten Rupees.

' The cases cited for the respondent are not in point, as some'i

" of them are in reSpect of suits for accounts or other consequential
“relief.~ - The othel cases relate simply to the plaintiff’s stalus by

adoption, and are cleally d1st1n0'u1shable from the present case.

Section 39 of the Specific Relief Act apphes to instruments
other than'decrees. - Counsel also cited section 42 of the Specific’
Relief Act; Daniell’s Chancer;y Practice, pages 817, 818 ; Nilmony

B Jl[ookhopadﬁya v. Avmunissa Bibee™ ; The Farl of chdon V.

Henry Becher® ; D/mwmd/&m Sen V. l’ke dgra Baazk(” I’lozﬁeq :
v. Lloyd®,

[IARDINE J 1efer1ed to Patch v. W ard®).]
Mahddeo B. Chaubal, in reply :—Even if the prayer-be melely";

rto avoid the decree, the Court will still have to take some sort:

of action in the matter, and any such act would 1tself be a
consequentxal relief.” A mere declaration would give no relief by
itself. The Court Would have to cancel the decree—Seton on.
Juddments page: 148. In the present case'the property of the
defendant was actually attached under the decree, and, therefore,

“a suit for a mere declaratlon without- consequentlal relief . can- -

not’ he ’
] o qu a(Zz; wul.

1895, August 12 JARDINE J. —-—The“plamtlff valued the rehef"

“he sought at Rs. 130. Under Act XIV of 1869, section 26, the

present appeal Would lie to the District Court, and not to the.

(U I L. R,, 12 Cal,, 106 T . ®TL L R 50:1] 86.
@ 30L& F., 479, o "+ (910 Ch. Dw 327, 328,

@I R., 3 Ch,, 203,
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‘f'_‘:"ngh Coult unless the - value or amount of the. subject-matter .
*exceeds Rs 5,000, - The plaintiff has computed the Count fees on -

- the amount of &ts. 130. : i
.. Tt is eonceded that if section 8 of- Ach VII of 1887 apphes, the

'rrappeal lies to the District Court. Section 8 applies to suits under’
“section 7, clause 4 (), of the Court Fees’ Act, 1870, to obtain ‘a )
~declaratory decree or order where consequential relief is prayed.

The contention of the appellant is’ that no consequential -relief

is /pxé.yed and so -the suit is one described in article 17, clause -
- 3, of the Schedule IT. To such a suit sectlon 8 of Act VII of

1887 does not apply.

! Althouorh the plamt recites that the plmntlff has come to know B
~ of the existence of the decree in the course of proceedings aoramst :
“4him in execution, the only prayer- is - that the decree may be de-

" clared null and void. The suit thus differs from the second suit

supposed in Manokar v. Biwa Rdmcharandis ® and from Guldb-

- suagji V. Lakshmansingji® and Ridm Prasdd v. Sukh Ddi®, suits ..
about accounts Where consequential relief was chned in the

Qplalnt :
It was mooted thaﬁL in the pxesent case the rehef asked for was’
- the cance‘hng of a fraudulent decree, and tha.t this was conse-

. quential relief. Butin Karam Khin-v. Daryai Sz)zg/L(4> a Full
‘Bench HLeld the Cont1a1y, even though cancelling of a deed was X

- prayed for. Saikara v. Vijay ya® is.also based on the view that

consequentlal relief is not prayed for in-a suit like the present. .
The last case is opposed to Ndrdin.v. 4ya® which is in accordance E
with the 1nterp1etat1on of the Privy Coundil decision in Zacoor- .

deen v. Nawdb Syed Al{” Hosein Khin® stated by Couch, C.J.,
in Joy Ndrdin v: Grish Chundes™® that where a plaintiff asks to

“have adeed or will sctaside, there is a prayer for substanti;tlt

“relief:” This view is stated as to the particular suit in dkmed v.
- Thomas®, where, however, there was a general prayer. The Allah-
abad Full Bench in Karam Kh(m vt Daryai Singh notice that the

(1)1 L, R., 2 Bom, 219. 0 7 (9 L L.R, 7 Mad, 134,

" ® L.L. R., 18 Bom,, 100. - © 7 Mad. H. C, Rép., 372.
. @ LLR,2 AL, 720 - - . (M21W.R, 2o,
" @) T L.R, 5 All, 331. : ) 22 W. R., 438,

® I L, R, 13 Cal,, 162, -
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| Privy Couneil judgnienat was passed before v'seétitl)n,, 39 of the .

Specific Relief Act was passed: In Almed vi Thomys the ques-
tion was not’ about any deed or decree, but the swit was to have'it
declared that the property’ attached by a creditor belonged not

- to the judgment-debtor, but to the plaintiff. The Judges there

differ from DZondo v. Govind®, which follows Pawom' v. Kisan

" Singk®, and not Ganpatgw v. Ganpatgir®. Parvati v. Kisan

- 8ingk is based on Dayacimml v. Hemchand®, a Full Bench case, -
‘These cases, however; deal more with the effect of the proviso in

“section 42 of the Speciﬁe Relief Act, and with the mode of inter- -

_preting a fiscal enactment than with the point before us,

Having reviewed the decisions we would observe that some of ‘
‘them are based upon ascertained facts, the learned J udges being
in a position to say what the real claim was. - In the present case -

* the Court knows nothmg except what the plamt says. The suit

s analogous to one under section 39of the Specific Relief Act (I of -
1877) merely.to have the decree adjudged void; leaving it to the -
Subordinate Judge to do what he likes. with his decree if he so-

* adjudges it void. -The Court has not such knowledge of the facts -
_"ae to enable it at this stage to say whether there is a case to which
" the proviso in section 42 of the Act applies or whether the case is -

like Ganpatgir v. "Ganpatgir or the cases about rescission of deeds. :
There have been cases like Patch v. Ward®, where the’ blll was”
filed: to- set. aside-a deed of fozeclosure and also to redeem the

' mortgage or where other relief may have been prayed, for tbe )

‘relief nay be very various. -It may be that a mere declaration -

~ will effect all that the plaintiff wants ; and that this will lead to
" the. execution-proceedings against him belng dropped The
- Court, cannot assume that he is out of possessmn ’

“We hold, therefoxe “that the case is not one comlng w1thm

- the words of section 7, clause 4(cJ.

The ‘appeal then came on for further hearmg

- Muhddeo B. Chaubal:—We contend that the appeml is tune-

’ barred - The application. for the restoration of the suit to the file —
- was 1eJected on-the 27th June 1894 The usual t1me to ﬁle an -

Cay I L. R, 9.Bom., 20_ - - e @I, L, R 3Bom 230,
‘(_2> P, J., 1881 poi2n : @I L P 4 Bom., 515
© L; R, 3Ch D., 203,
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“ appeal gnder the High C‘ourt rules is mnety days Thirefore the .
“time to file the appeal expired somewhete in- September- or

- October; 1894, after deduc%mc the time spent in obtaining copies.

“But the appéal was presented on the 16th Jangary, 1895.. It is,
therefore, time-barred. It may -be contended that under the
provisions of the.Limitation Act the time spent in the matter of
the application under the extraordinary jurisdiction shonld-also

‘be deducted in computing the period of limitation. Butsection 5 A.

of the Limitation Act extends the time only when the appellant

or applicant is misled by any order. or practice or judgment of -
“'the High Court of the presidency, province or district. In the -
- present ‘case the-order which misled the” plaintiff was. the order
of the First Class Subordinate Judge and not of the High Court.

Therefore, under section,5 A the time cannot be extended The
. section is mandatory., )

g

~ Viedji (with Gangdrdm B, Rele) ——If the mterpretatlon sought :

to be put on section 5 A of the Limitation Act was correct, then

it ‘would becorme almost inoperative. That section must be read -

- - with section 5 in order to give effect to the 1ntent10n Whlch the
Act contemplates—Balwant v. Gumani®, o ‘

T We submit that we have been pregudmed by the ordel of the

Judge refusing to consider our application on the merits. If the

apphcainon had been entertained, we would have shown suﬁiment _

grounds for the restoration of the suit to the ﬁle

11895, August 15.. JARDINE, I -—Section’5 A'is mandatory like
section 14. But it does not_exc}ude the discretionary power of
the Court under section 5. We adopt the reasoning of the learned

“Judges in Balwant v. Gumani®, The facts of the present are also -
on all fours twith those in- that case. We’ thmk the delay Was

rightly éxcused. R :
We are in accord-with the Bench——Sarcrent C J and Bayley, J

" — who decided the Appeal No,12 of 1895, under the Letters Patent, |

that the order of the 7th March, 1894, which purports to dismiss,

* the suit- for non-appearance, “was an order made under section -
157, The ca,se had been adjourned till the 7th March, 1834, at

" the motmn of the pla,lnhﬁ' and with the consent of the defendant
' '@ L L. B, 5-AIL, 591,
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in o1de1 that the pla1nt1ﬁ should tender some ev1dencg Ifhe
had put in any appearance in person or by pleader, his default in
producing the evidence might have Been a peasonefor a decision -
under section 158. “But as he did not appear, we think the most

. appropriate se.ctmn to which- the order must be referred is section

157, and-its consequential section 102." The Court below is,
therefore, wrong in treating the order as made under section 158

: and in refusing to consider on its merits the apphca.tlon made by

the plaintiff under section 103, "

We, therefore, set asidé the order of the Subordmabe Judge of
the First Class, ‘and direct hlm to hear the apphcatlon The

‘respondent to pay the costs of this appeal

Order set aside.

—

APPELLATE CIVIL. -

BeYore the Honourable C'Meff ustice Farran and Mp, Justice Parsons.
CHATURBHAI KARSAN AND OTHERS, MANAGERS OF THE SHOP oF

KARSAN NA’GJI (0RIGINAL PLAINTIFFS), APPELLANTS, 2. HARBHA'MJT -
HARISANGJI (or161naLl DEFENDANT), RESPONDENT.*

ZlIortgc.z_qe—Suit by mortgagee on morfgage—Interest allowed af mbrtgdge raté
* up to-decree—Transfer of Property Act (IV of 1882), Seés. 86 and 88.

In a suit by & mortgagee to recover the money due on his mortgage, the plaintiff -is

. entitled to interest at the rate spemﬁed in the mortgage-deed up to date of decree, and

a Civ 11 Court has no discretion to refusc to award such interest.

APPEAL from the decision of Rdo Bahddur Lalshankal Dmla—'\
shankar, First Class Subordinate Judge of Ahmedabad.

The plaintiffs sued to recov er the amount due on a _mortgage

executed by the defendant on the 23rd July, 1883,

The Subordinate Judge passed a decree for the pl:ilntiﬁ’ f01
Rs. 10 223, but allowed interest on]y up to the date of ﬁhnO' the -

“suit.

- The plamtxﬁ's appealed

“Govardhanrém M. Tripathi, for the appellants (pla.mtlffs) _.

- We are entitled to interest at the mortgaore rate up to the date

Tk Appeal No 71 of 1894,
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