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JARDINI:, J —T}ne is asmt which we must trea,t as brought ‘_ﬂ
: ‘V;under section "32 of Act XTIV of 1869 acramst the defendant, an - MARAJ:fAn' B
“offieer of Government in his officjal capamty The District J udge X m:;mn

o held that the defendant was entitled to two months’ ‘notice %"Yz’iﬂ?
nnder section 424: of the Code of Civil Procedive; and dismissed - .~ -
. the suit, because it had been brought before the expiry of that -
period. The suit is one ez contractw ; and, no case has been cited
- .%o show that section 424 applies to such a suit, whereas Saheb- -
zadee Slzakzmskah Begum v. Teagusson ® decides to the contrary,
~and the option of Farran, J., in Mdneklal v. The Municipal, Com-
 missioner for the City of Bombay @ is in accordance with that
a dec151on. o -

. Onthese authorities we must reverse the decree of the District
~ Judge, and remand the cause fof® trial; the respondent to pay -
the costs of this appeal. .

Order reversed and casje 'rcmgmded,

ILLR,7Cal, 409 @ L L. R, 19 Bom, 407,
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_APPELLATE CiVIL_; |

Befooe Mr. Justice Jm dmc and M. Justwe Rcmade. ot

IN EE Sxmx VISHWA’\IBHAR PANDIT. Array NA'NA MAHA’RA’J ¥ J ‘_1895. o
. va_/ Council=—=A ppeal to Privy Couneil—Civil Procedure Code (Act XIV of 1882), | dugust 28,
See, 596—Substantml question of law—Pr actice—Procedures. - s
) .Per JA‘RDINE J. :~Where the High Court in appeal lias confirmed the decreef:
.of the lower Court and has taken substantxally the same view of the facts and where,

upon the facts as found by both Courts, no question of law arises, leavé to appeal
to the Privy Council should be refuseds a

v Per RANADE, J, :—There is a dxstmctmn between the confirmation of a decree a.n(l
‘the affirmation of the decision’ and. findings of - the Court of ﬁrst instance by the -
High Court. The substantial question of law referr‘ed to in section 596 of. the

Code of Civil Procedure (Act XIV of 1882) need not directly arise out “of the con~ -
current ﬁndmo's of fact, but it is enough if it is involved in those ﬁndmo's, and" can, :
if the a,ppeal is allowed, be raxsed in the course~of the argument, . -

* ArrLieatioN for leave to appeal to the any Ooun011 from & .
a decree of the High Court, ‘ )

e g

.* Civil 'Application‘, No, 155 of 1895, - b’_
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The plamtxﬂ‘ Shri Baba Mahérs. sued for & declamtlon that he~
was the adoptea son of Shri T4tid Mahaléj, decea d, and as such ,
‘entitled to inherit the whole of Shri T4tid Mahdrd]'s estate. ‘

The defendant Shri ‘Nén4 Mahara] pleaded that the plaintiff
“was not taken in’ adoptlon by Shri T4tid Mahérdj; that at the -
time of the alleged adoption Shri Tatia Mah4rdj was incapable
from illness of performmg the ceremony of adop’mon "that the
alleged adoption, even if proved ‘was 111egal and invalid by
‘Téason of the fact that. the, p]a,mtlff was given in adoption by -
hig- mother without - the knowledge and consent of 'lus fathers;. .
and that the suit was barred by limitation. -

* The First Class Submdmate Judge of Poona wno ’med the case, ',
1a1sed (mter alia) the followmg issues i~ :

QY Whether the suit was bar red by the Iaw of hmxtatlon 2T
(2) Whether the plam‘mfﬁ had been Vahdly adopted ? and -

(3) Whether the defendant was estopped from, dlsputmg the
adoptlon?

~.The Subordmate J udge held-that the sulf was not barred by

’ 11m1tatxon that the plaintiff had been taken in adoptidn by Tatis .

Mahdrsj; that T4ti4 wasinot 1ncapable from illness at the time .
" of the adoption ; that the plamtlEE.s mother-gave, the plaintiff in

) adopti()n With the kn'owledge and consent of his father ; _that the-

.....

ped from dlsputmg the adoptlon He, therel:‘ore, passed a declee,* '
declarmg that the plamtnﬁ‘.' was the adopted son” of Tétla Mahg-.
-14j and as such Was entltled to 1nher1t his estate, .

vf; Aoamst thls decree the defendanb appealed to %he ngh Court
" The appeal was heard by Jardlne and Rdnade, J7.,who took sub--

,stantlally the same view of the fa.cts as the Subor dmate J udo'e -
“Jardine, J., however, did - not -express any opinion either on .
~the questlon of 11m1tab10n or on- the question of estoppel ; while -

*Ranade, J., did not aorree with the lower Court in reoardln(f some K
of the documents put i m ev1dence as. SHSPICIOUS '
. On the Whole ‘the learned . J udges conﬁlmed the decree of. the--
“Subordinate J adge with costs. : '

. Thereupon the defendant apphed f01 1eave to appeal to the-,
I’nvy Oouncil from the decrce vf the High Court, on the ground,
. ce . I | PO St
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amonu othels that the plam‘mﬁ”s adoptlon was mvahd under
_the Hinda 1&\‘5 his mother not having ‘heen a.u_thouzed by his

- father to give mm in adoption.

A rule aisi was wmnted calling upon tho pla1nt1ﬁ’ to show cause

why the defendant should not be granted lea.ve to appeal to the

vay Council.

Blacpler 3072, Acting Advocate (xenela] (Wlnh hun Ganpat Sada~
shiv Rdo) for the defendant in suppmt of the rule :—The presen’o
case-falls under the last paragraph of section 596 of the Code of
Civil Procedure (Act XIV of 1882).  The appeal 1nvolves a-sub-"
‘stantial question of law, viz., whether the plaintiff’s adoptlo,n_.
assuming it to be proved in fact, was valid in law. We say it is

.- not valid, because it isnot satisfactorily proved that the plaintiff’s
father authorized his mother to give him- in adoption. @ The
- «gubstantial question of law ” ‘referred to in section 536 does
not mean only a question of law arising ‘out of the facts held to
be proved and admitting them t6 be proved. All that the sectlon
1equnes is that a subst‘mtlal question’ of laW arises. in the case,
and that therve is auch a question to be argued before the Privy

-Council—Moran v. " Mittu® and Gopmuthw Goluck. Chunder® .

Thls appeal does raise questions of law as well as questlons of.
i:'act VVe are, therefore, entitled to appeal tothe Privy. Councﬂ

Br cmson (W1th him Rdo Sdheb Vésudes J. Kirtikar and P. P.
“Khare) showed cause : ——Both the Courts have found on the fagts,
and the Privy Council will not allow them now to be questioned.
" TThe facts being thus estabhshed there ‘is ro questlon of law.* Ib
- is only by disputing the facts, viz, the mother’s authority, that -
.any question of law can arisSe—Ndrdgunty Lutchmeeddvimdh .
v. Vengdma Naidoo® ; Kuar Nirbhdi Dds v. Rini Kuar® ; Nilmons
Smgh Deo- Bahddur v. Kirti. Chunder Chowdhry® ; Thompson v.
Caleutta Tramwuys Compdny @ ; Shri. Dharnidhar Chintéman Dew

v: Chintdman Bejdji Des™ In th«f goods. of. Premehand Moons ,

si’we Ve GopaZ Chandra, G]wse(s’

,(1) LT.R,20Cal, 283 (3 1, 1. R, 20 Cal,y 847,

@ Y.L R, 16 Cal, 292, ] © @ 1, L B.y 21 Cal,, 522,
. (3.9 M I A., 66 at p 84. , (D Pa J, for 1895, pe 31, .

. 39;7-—12 e t‘ ) [N .
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. Jarpivg, J. :—The: learned Advocabe General who supports the

rule admits that the judgments recorded by Mr. Fustice Rénade y

and myself take substantially the same view of the facts as the"
Subordinate Judge did, and that both of ys concur with him'in-
finding that Sundra Béi, the natural mother of.the plaintiff, was,
to use Mr. Justice Rénade’s words, fully authorized by his natural

- father to give him in adoption. In paragraph 28 of my judg-.

ment I adopted the very wosds of the Subordinate Judge in
finding that the matural father “ Aba Mahdrdj was a consenting
party to the giving of the plaintiff in adoption by his wife.”’

It is not disputed: that, on .such facts as the two Courts have’

T found, the adoption is valid at Hindu law, nor that the facts as

found. are decisive of the-real issue between the partles—Ra;a

Bardakazzt v. Babu, Chundra®. Therefore, said the Advocate

Greneral as the decision of the High Court concurred with the
orlomal decision, ho had to show that the appeal mvoh ed a sub-
stantxal questlon of law. -~ - | . '

‘The Advocabe’ General has urged us to adopt the 1nterpreta~ :

“tion of the last. clause of section 596 of the Code of Ciyil Proce-

dure, which: with much doubt was expressed by the learned -
Judges in Moran v. Mittu® and Ashghar v. Hyder®. No case

* has been shown us in which any other High Court has considered

{ that' interpretation, nor any pronouncement of the Judicial Com- -
" mittee thereupon. I refrain from giving an opinion, as I think -
~ the present applioaﬁon should be refused, because the appeal does

" not “involve some substantial question of law.”

We asked the Advocate General what there was in the appeal

“to which these words can apply, what was the substantial ques-

tion of law to be debated before their Lordships of the Privy °

B Council. The reply was that it was this—whether a Hindu wife
- can give her natural son in adoption, without the express or

implied consent of her living husband. - This question is answer- -

~ed by the judgment of this Court in Ramgubdi v. Bhdgirthibdi @
“in the negative, following earlier cases. No authority to the -
. contrary has been pomted oub or. su@gested -The Advoeate

. ._\', L.
W12 M. I. A., 153. S . (3) I. 14 R,, 16 Cal,, 287
(I, L, By, 2 Caly, 298, . .. . @ 1, L, B,, 2 Bom,, 377..
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: General’a client does not wish to questlon these decxswns andin 1895
_facf relies updn the answer they give as unquestionable, substan- - Ivzz =

":‘-'tlally as a maxim, “Bven if there is a question of law, I thinkit m;?:ﬁéﬁr.;

“is nota substantial one: and that we best give effect to the enact-
" ment which changed the earlier law—Feda Hosseww Case ® ' by
xeéfusing leave to appeal.

RAiwaDE, J. :—In the absence of any 1uhnors of this Court to the
contrary, I think the decisions of the High Court of Calcutta on
section 596, Civil Procedure Code, should be allowed to govern
:a case like the present. That Court has decided that there is a

" .distinetion between the confirmation of a decree and the affirma-
" dion of the decision and findings of the Court of first instance by
+this Cowrt—Ashgharv. Hyder @, and further thab the substantial
question of law need not directly arise ont of the concurrent
findings of fact—2Moran v. Mittu ®, Munndldl v. Gajraj @,

. Durga v. Jewdhir @, but that it is enough if it is involved in .
~ those findings, and can, if the appeal is allowed, be raised in the
"course of the argument, In the present case, though we con-
firmed the decree of the lower Court, one of the Judges did not
decide the questjons of limitation and estoppel on whiclr findings .
were recorded by the Court of first instance, and the other Judge
took a different view of some of the documents from that of the
lower Court which had.held them  to be. suspicious. .In my
opinion, the confirmation of a decree under such c1rcumstances
is not eéquivalent to an affirmation- of the decision of the lower:
'Court. Similarly, though - the Advocate General did not lay
much stress in his argument before us on any of the points of
.law, save the point which related to the competency of the
matural mother of plaintiff to‘ give her son in adoption’ in the:
absence of her husband yeb ‘as the other points were raised in
appeal before us, an(l nught be argued before the Judicial Com=~
- mittee, I ghould ‘hesitate before Lefusmg to grant leave to the
appellant to carry the case before a ‘higher tribunal simply because,
in my opinion, the evidence showed that the mother had authori~
'_;sby from-her husband fo give he1 son in adoption, -and tha.t the :
® L L. R.,1Cal, 431, . ® L LR, 2 Cal; 232, -

@ I, L. Ry, 16 Cal,, 267,202, - ' () LLR,17Cal, 247. :
) : (5) LL,R,18Cal, 23, - -
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‘absence of the father 'at the time was, therefore, immaterial.

_ Mr. Justice Jardine has, hoivever, taken a differentoview, and I
understand thet- this is not a matter which can properly be re-
ferred to a third Judge, The appellant, moreover, has the right
to apply directly to the Judicial Committee, and obtam thelrv
spec1al leave to ‘appeal on good cause shown.,

" Under these circumstances, I feel that this is not an ocecasion

~where, in the exercise of a discretionary jurisdiction, I should

1896,
_ February
7, 21,

P

press my views any further. I accordingly _]om with Mr. Justice
J aldme n the final ‘order of refusal.” - :

ORIGINAL CIVIi. .
‘ Defore Mr. Justice Parsons and, Mr. Justice Strachey.

His Hicnsess SULTA’N NAWA'Z JUNG, Prawtife, o RUSTOMIT
NA'NA'BHOY. BYRA’MJI JIJIBHOY, DEFEXDANT*

Basement—Light and air—Injunctica or damages—Specific Relief Act (I of 1877),..

Sec, 54, C’? (8)—DPrescription—Agreement to prevent acquisiticn of easement—
Not @ document erealing, §e., right in 1mmozeableproperU-—Olzmzce of acquiring -
: easement ot zmmozmble}n opea fJ—Reng!rat«on.

) The chance of acquiring a rxght to light and air f5 nob immoveable property within
the meanmv of the Registration Act; nor tan a pecuniary value be put uponit, A -
document, therefore, which limits or extinguishes the chance of acquiring such an
eaqetﬁent “does not 1equne regxstxat on,

Dhunjwboy Y, waoa @ and GQlanashdn v. _Moroba(") followed 'md approvcd as
to the cutcumstances in which the Court \\111 grint an injunction w here a right to;
lght “and air is infringeds - . 2

“Surr for 1n3unct10n " The plaintiff complained that the defend-
ant was building a new house to the south of his (the plaintiff’sy-.
house in Hornby Row, Bombay, which, when completed, woulc®.
- obstruct the light and air to the Wmdows of ‘the third and fourth
stmeys on the south side of his said house.

He alleged that the windowsin questlon were anment Wmdow
and. that he and hlS pledecessor in tltle had enJoyed the rlght

o *Smt Ko, 536 of£ 1894, Appeal No. 819
® I, L., R, 13 Bom., 252; ® I, L R;, 18 Bom., 474,
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