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Before Mr, Justwe Jardipe and Mr. Juslwe Ranad’e

. BA’JMAL MA'NIKCHAND MA’RWA'DI (OEIGINAL PLAINTII‘F), APPELLANT, S
9. HANMANT ANYA'BA, SUFERvIson;, PUBLIc WORKS DEPABTMENT AT

N A’SIK (ORIGINAL DEFENDANT), ResroNDENT.* «
" Civil Procedure Code (Act XI V of 1882), Sec. 424 szl -Courts’ Act (XI V“of
. 1869), Sec. 82~—Suit against an officer of G'owrnment—Smt ox contmctu—-Notwe.
- Section 424 of the Civil Procedure Code (Act ‘ZIV of 1882) which requxres notxce
1o be glven to'a public officer two months befors the mstltutxon of a su1t agamst
lum, does not apply where the sait is one ex contrastu;

Sihebuadee Sﬁahunshah Bﬂyum V. Fe7gusson(l) and Maneklal V. T/Le M@tmmzml
A Commissioner Jor the City ofBomba Y (2 referred to. ; :

- Arppar from the decmon of S. Hammlck Dlstucb Judoe of -

.

Ahmednaora,r

OL\]Oth February, 1890 t‘ae plamhﬁ' brouaht thls smt to
recover from the defendant’ the price of certain timber supplied -
~him by the plaintiff in° 1877. The defendant had been’ appointed
by the Executive’ Engmeer at Nésik to supervise the building of -
2 kacheri for-the Mémlatdar. of Réhuri, -~The plamtlff alleged
that the defendant had promlsed to pay hlm for the timber
_' from the ‘Méamlatd4r’ s treasury, but had' failed “to'do so. The
cause of action was ‘stated to have atisen on Tst’ ‘Augast, 1887.

The'plaint was orlgmally ﬁled in the Courtof thé Second. (‘lass :

Subordmate Judgeat Réhuu, but, as the deferidant. pleaded that
he had obtained thé goods as a Government servant and that
therefore, the .Court had mo jurisdietion - (seetlon 32 of - Civil
Courts’ Act XIV of 1869), the-plaint was returned for present-
atlon to the proper Court.. On-appeal by~ the plaintiff the order
for the retarn of the plamt was confirmed by the ngh Court on
the 28th November, 1802 (No. 87 of -1892). S

The plamtlﬁ' thereupou on the. 3rd Ja,nuary, 1893 served the
defendant with notice unde1 section 424 of the Civil Procedute
Code (Acb XIV of 1882), andon the 4th J anyary, 1893, presented
the plamt in the District Court and applied that the case_ should-
stand over for two, months in. order to allow the defendant the
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time requlred by sectlon 424-0f Civil Procedure Code’ (Act XIV :

0f1882).. The Court, ho'wever, refused tlns application on the

3rd February, 1893,

Against the order of refusa,l the pla,lntlﬁ' appea.led to the Hlo'h

' '-'jMCourt (\Ilscellaneous Appeal No. 14 of 1893) s but the appeal wa.s
. dismissed. . -

“The District Court havmo accepted the plamt reoqstered 16,
as Suit No. Lof 1893. The case came on for hearmg on the
27th October, 1893, when the District Judge dismissed it on the
ground- that notice had mot been seived on the defendant two

~months before it was filed, as reqmred by section 424 of the

Civil Procedure Code.

-~ The plaintiff appealed.

Branson (with Gomycio dm B. Rele) for the appellant (plamtlﬂ) .

-—The Judge was wrong in dismissing this sit for want of notice.
“No notice was necessary. This is a suit for breach of contract-and

to such suit section 424isnot apphca.ble—Shafcebzadee Skakynshak

Begum v. Fer qusson® 3 Ranchod Varajbhai v. The Municipality of
: Dakor®; Bhdu, Balapa v. Nina® ; Sdrddrsing v. Ganpatsingji @3
‘Nagusha v. The Municipality of Sholdpur®; Manaklil Motildl v.‘
~The Municipal Commissioner, for the City of Bombay @, Willia,mv
" Allen'v. Ba Shri Dariba®, ;

1f; however, notice was necessary we, say that the defendanf; ,

L]

) had sufficient notice of the suit, which was ongmally ﬁled in the '
k Subordmate Judges Court in 1890, - .- S

RaJo Stheb Vasudea J. Kirtikar (Government- Pleader) for the
‘respondent (defendant) :—We rely on section 424 of ‘the Civil .

- Procedure Code. - The language of that section is imperative, and
_ ‘the notice mentioned therein would be necessary even if the:
- present suit be considered to be one ex ‘contractu. 'The cases -
- zelied on are - distinguishable. ~ Some ‘of them were under the ’
- ‘Municipal Acts and in others the defendants were not, sued m_‘ .
Z their ofﬁcml capacity, :

LA

“ LL R, 70Cal, 49, - GLL R.,14Bom., 203,
.® LLR,8Bom,421. -~~~ - L LR 18 Bom, 19,

®LL R, 13 Bom,343,' ~ ® L L, R., 19 Bom,, 407.
RO P.J 1884, ps 36T .



Vo xx.] " .. BOMBAY SERIES. 6o

JARDINI:, J —T}ne is asmt which we must trea,t as brought ‘_ﬂ
: ‘V;under section "32 of Act XTIV of 1869 acramst the defendant, an - MARAJ:fAn' B
“offieer of Government in his officjal capamty The District J udge X m:;mn

o held that the defendant was entitled to two months’ ‘notice %"Yz’iﬂ?
nnder section 424: of the Code of Civil Procedive; and dismissed - .~ -
. the suit, because it had been brought before the expiry of that -
period. The suit is one ez contractw ; and, no case has been cited
- .%o show that section 424 applies to such a suit, whereas Saheb- -
zadee Slzakzmskah Begum v. Teagusson ® decides to the contrary,
~and the option of Farran, J., in Mdneklal v. The Municipal, Com-
 missioner for the City of Bombay @ is in accordance with that
a dec151on. o -

. Onthese authorities we must reverse the decree of the District
~ Judge, and remand the cause fof® trial; the respondent to pay -
the costs of this appeal. .

Order reversed and casje 'rcmgmded,

ILLR,7Cal, 409 @ L L. R, 19 Bom, 407,
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_APPELLATE CiVIL_; |

Befooe Mr. Justice Jm dmc and M. Justwe Rcmade. ot

IN EE Sxmx VISHWA’\IBHAR PANDIT. Array NA'NA MAHA’RA’J ¥ J ‘_1895. o
. va_/ Council=—=A ppeal to Privy Couneil—Civil Procedure Code (Act XIV of 1882), | dugust 28,
See, 596—Substantml question of law—Pr actice—Procedures. - s
) .Per JA‘RDINE J. :~Where the High Court in appeal lias confirmed the decreef:
.of the lower Court and has taken substantxally the same view of the facts and where,

upon the facts as found by both Courts, no question of law arises, leavé to appeal
to the Privy Council should be refuseds a

v Per RANADE, J, :—There is a dxstmctmn between the confirmation of a decree a.n(l
‘the affirmation of the decision’ and. findings of - the Court of ﬁrst instance by the -
High Court. The substantial question of law referr‘ed to in section 596 of. the

Code of Civil Procedure (Act XIV of 1882) need not directly arise out “of the con~ -
current ﬁndmo's of fact, but it is enough if it is involved in those ﬁndmo's, and" can, :
if the a,ppeal is allowed, be raxsed in the course~of the argument, . -

* ArrLieatioN for leave to appeal to the any Ooun011 from & .
a decree of the High Court, ‘ )

e g

.* Civil 'Application‘, No, 155 of 1895, - b’_
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