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_Would 006 Justlfy h1m in 1eturn1ng the plamt at ~t;ha,(; stage of the

‘proceedings. The sha,pe n Whlch ‘the smt was ongma,lly mstltuted :

- is the test of Juusdmtxon.

- We return the 1e001d and divect the Subordinate J udge to
pioceed with and determine the case. Costs of all proceedings
. subsequent; to the- o1c1e1 of the- 1st October 1894 1o be eosts in the

' ‘cause. - o
R '07d€1 acco;dmgly

APPELLATE GIVI-L

quow A, Jusmce Parsons and M, Justwe O'aml s

* SAYAD ABDUL HAK "'SARDA'R DILER JUNG BAHA’DUR CIE o '

(OBIGINAL PLAINTIFF), APPELLANT, 0. GULA’M JILA'NT vALAD IMDA‘D
ALIKHA‘N AND ANOTHER (OBIGINAL DrrFrnpaxts), RBSPONDENTS* i

Pmctwe—-l’artzes—l)e fendant who has assigned mteresi*—No Myht to be made 00",

L plamtzﬁ"—l’lmntz_ﬁ' without right o of actiop—Attenpt to remedy de .fect by joining
" others in nhom right supposed to lie—Civil Procedure Code (Act XTIV of1882), See.
27—Mortgwge——Rc[lemptwn afier the expiry of a term—Right of redemption and
o foreclasure co- ewienswe—Pgwer expressty given, to the mor t_qagee to call in kis money
before the eaqu_z/ of the term—Stipulation zmzlateml and. ﬁozd of conszdemhm——
Right to redeom fettered by confining it to & particular time or to @ particular

. description of persons—Oppresswe zmd unreﬂsonable restmmt on ﬂze right »of

redemption,

" A defendant who has assigned all ‘his mghts in the sub;ect -matter of’ the suit,and -

has no. longer any intefest in it, has no right to b6, made aCo- plam’clﬂ"

"A plaintiff who has mo right of action when he brmgs his suit camnot remedy the

" defect and a.cquxre the r1ght by jeining with him persons Who have ﬁhe nght-of

'actlon. Co R ) . L

The right of redemption and the right Of foreclosufe are alwa;jxs co-oxtensive,
and. from the postportement of the former the Court will infer an intention to
postpone the latter in the absence of express proﬂsmn on the point ; where there
is such express provision, giving the mortgagee. power to ‘foreclose at any ‘time,-
_any stlpulatlon postponing the mortgagor s mght to redeem is unlla‘oeral and void’
of consideration. <

A Court of- Equity-will not enforée any agreement in restra,mt of the nght of re<
. demptidn which is oppressive and unreasonable as gwmg the mortgao'ee an advantage -

~ mot belongmg to the contract of mortgage. .

A mortgagor ca.nnot, by any contract entered into with the mortgagee a.t “the time
~ of the mortgage, give up his nght of redemption or fetter it i in any manner by’ con,

hnmg ittoa partxeular time or & partxcular deserxptlon of Qersons.
- ; |+ ¥ Appesl, No. 155 of 1893, -
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" AppEAL from the dec1s10n of L G: Fernandez, First*Class -
Submdmnte Judge of Thfina

Redemptxon sult

On the 1st. Oetobe1 1877 defendant No.1 mmtgaded w1th pos- "
segsion certain mé,mvxllages imdhouse property to defendant No.2,
Govind B4ba Gujar, in_consideration of Rs.9,993. The mortgage-

- deed stipulated (inter elia) that the mortgagor should not.pay the

debt within ten years -and -the mortgagee should not receive it
within that. period, and ‘that notwithstanding the period. of ten -
Yyears, if owing to the mortgagor’s ‘negligence or for some reason .

“or other an impediment should occur to the’ mmtgacee remaining-

in poesessxon, he should be at hberty to call in hjs maney at once S

On the 25th September, 18/8 defendant No. 1 executed anobhel .
‘mortgage to defendant No. 2 for Rs. 5,000, which recited and con- -
.firnied the above-mentioned mortgage and ¢contained a stipulation
“that the mortgagor should redeem the p¥operty after the explra- '
tion of a*term of forty yems to be comnienced after the- expxra- .
tion of ten years mentioned in the first mortgage. Tt contained

" a further clause thatif the moxboawor himself, his son ‘or daughter -

.pa.ld the amount “of. the mOLtoaoe after the explrahon of ﬁfteen" -
years from the date of the first mortgage, the mortgagee should

receive ‘the s‘uue and allow r.edemptlon but this right of 1edemp— .
_ tion after the explratlon of fifteen years was, personal and con- "

ﬁned to .the mortc'awor his son or dauohter and was’ not to be g
transferred to: any one, nor was 1{5 to’ pess by mherxtance

On the 19th Aufrust 1892 defendant No.1 conyeyed hlS equlty, -
of redemptlon to the plamhﬁ" and on the same day executed-a,_'}
power of attorney in’ his favour. ' : -

Afterwaxds some correspondence took place between the soh-f;‘

: eltors_of the pldintiff and the defendant with respect to:the-con- *

" ditions of the" mortgage, account a.nd tender end the sohcltors“"
ha.vmo failed to come to'terins,. B - e e

. 'I‘he plamtlif now “fled 'thie plesent redemptmn Qnuli; aoramst](_
¢ defendants Nos: 1 and 2, mortwagm and mortvagee, on the urd
October, 1892. . - | FERUSR & :
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; Defendant No. & zmswered (mzte: alid) tha,t accordmg to. the. : 189»:.

. agreement in the second mortqa.o'e—bond the plaintiff was nof m .
entitled to redeem till the expiration of the period mentioned = H;E X
.therein ; that .the negotiations for compromise fell through owing ~  Gvusm*

to:p"laiﬁtiﬂ,’s default, hence wlrat \\‘;as said during the course of the
: negotiations. was mot binding on him ; that there was no legal

tender, and that there were 1o terms of a pena,l character in the
- mortgzwe -deed.

~While the suit twas pendmg, defendant No. 1 plesented an ap-,
phcatlon to the Court that he should be joined as & co-plaintiff., A
“similar apphcatxon was also made by-the plammﬁ' ‘The Judge
“réjected both the applications and dismissed the suit on the -
ground that it was premature, the term of fmby years “meition-
ed in the second mortgage bemg bmdmo on the plamtlEE and hls
dor : - -

fbh e plamtlﬂ’ appealed

\*i Hrrcpherson with Im:emrzt y and Kalabhaz Lallubhaz f01 the
@ppel?ant (plaintiff):—The provision as to the tying upof the
eqmty of redemption *for ﬁfty years is untenable and cannot be
mhcd on by defendant No. 2. .It is utterly oppresswe “and dn-

1 censclonczble especially. when the -relation- between the parties

_-was pléader and chent——Cowdry V. Day®; Mal:omPrZ Muse v,
Jyzbluu Bhayvan® ; Trimbak v. Salfﬁcimm<“” Such a provision
" when it i§'for a short time is allowed on t};e suppomtlon that
it i advantageous to the mortgagor.

. The Judge was WI‘ODD‘ in reJectmO* defendant No Ts apphcatxon
" for j joining him- as co-plamtlﬂ‘ Tf the application had been grant- -
~ ed, the nature of the suit would riot have chano-ed. It would stlll

have remamed a 1edempt10n suib.

I{' R.- Daftm ¢~ for: respondent No 1 (defendant No: 1) —
. The ‘““p‘xcatlon to join'first defendant as éo-plaintiff ought to
have ‘been granted under sectxons 27, 81 and 32 of the Civil
" Procedure Cede. Our rwhts in the subject-matter of the suit
ought to have been deﬂded b‘y the J udge—-—Ay?cough Vo .liullar(”

‘@) 29.L.J; Ch., 39. Sl @ LL. Ry lﬁBom 599.
’ (2)1 L. R.,QBom., 524 ST " 41Ch, Div,, 341
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. Scott with Ndrdyean G’ Chcmdm/mkar for- 1espoudent No. 2
(defendant No. 2) :—The ternt of forty “years meutioned in the .

7 second mortgage has not yet expired, and, therefore the plamt- ’

iff has no cause of action.

- With respect to. the p10v1s1on for r'edemptlon after the oxpira-~

~ tion of the stlpulated term; we submxb that casts in India cannot
~ be decided by the strict punolples of the Courts' of Equity in -

England. It is, a practice in India to have long terms for re-

.demption. In Scchdrdm N. Sardesdi v. Vithu O there was a
" term of twenty-five yea.ls In Vadju v. Vadju® the term was
-ten -years ; similarly i in. Ragﬁubm Daydl v. Budhu Ldl®. In.
Clindra Kumar v.-Iswgr Chandra® -the term was eight years, '
"In Lila-Morji v. Vdsudeo Moreshvar® the term was fifteen years.

In Waghela Raisangji-Sivasangji v. Miya Gulim- Rossul® the
term was twenty-nine years. In a second appeal recently de-.
clded the term’ of thirﬁy years was upheld Even the lelt-f

,.Therefme, accordmg to Leglslature even’ any pemod Iess than
“sixty years would be reasonable. - . e

Next as to mﬂuence and pressure alleO‘ed‘ ta.have’ been used .
by Us against defendant No.1.. There was no ﬁduomry relation”
between defendants Nos. 1 and 2 at the time of ‘the transactlon(. N
That 1e1at1onsh1p had ceased. -They were not pleader and client at,
the time of the transaction. At that time defendant No,1 was a,c-"

: compamed by two lgwyers and, ‘therefore, he cannot say thab he

was nob propetly advised i the matter. He admits in- ‘his depo- -
,smon that he executed the mortgages of his own free’ WIH A
case like the present would be_upheld in a Court oi:' Chancery in.

,England—-Mamland v. UpJohn®. . - T

Trwerarity in reply : :—The mortgages in dlspute zne not. 11Lev:;l
ordinary, . mortga.ges——ther on. Mortgage, pp. 685: 687 Gearge
Tolbot v. Edward Braddil®. . In ordinary mortgaaes the 1eme-.f
dies of the mortgagor and mortgagee are equal and co-extenswe!

\ wfnle in the pxesent case the mortgagor’s remedy i 1s postponed

- ®2Bom H,C.Rep;, 225, (9 11Bom, H C, Rep,zsa
C®LLR,8Bom,22 . OFJ, 1875, 55
©) L 1. R,, 8 All, 95, . (41 Ch, Div,, 126,
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and the mortge}ee is at hberty to demand i money at any 189,

tlme _SAYAD ABDUL.

CT - Hax -
 Pamsons; J.—Thé first ‘point. il eons1der is the alleged angm .

Wrondful refusal by the lower Court to 'granh the application of - Jmdnn.
defendant No. 1to be made a co=plaintiff and the application of the |
. plaintiff to “he allowed to amend his plemt and make defendant
No. 1 a plamtiff. I fail to see on what ground defendant No. 1
-~ could ask to be made a co-plaintiff. He had ass1gned all his rights.
to the pla.m‘mﬁ" and had no longer any interest in- the subJeet-
matter of the suit. "His apphcatlon was rightly refused I held
 that the epphcamon of the .plaintiff -was also rightly - refused.
It has been ruled ‘in several cases, and it is clearly good law
‘that a plamtlﬂ‘ who has no righ{ of action when he brings his
* 'suif cannot remedy the defeot and-acquire the’ rwht by Jjoining with
 him petsons who have the mght of action,. In the present case,
however if the plaintiff has no rlght of ae{non, defendant No. 1 hag
) none either, for the latter has - parted with all his rights, and the
. equity of redemptmn remains in the plam!nﬁ' the grantee ‘The
kN _proyisions of fection. 27 of . the Civil Procedure “Code -cannot;
: bossubly be apphed to the case, for there ha,s’been no mxstake in
the ‘matter. The fact is that no. JOlnder can help the plaintiff,
As asslgnee of defendant No, 1 he is the only person now entitled
‘o sue for redemption, and the sole point to be determined is Whe-
'F,ther he- has o presenb mghff to redeem the two mort@aces m
X questlon : . : :

- The ﬁrsb of theee morto*aoes (Exhlblt 47) bears date the lsb
Octobet' 4877, and is for Rs. 9,999. Its material prov1s1on for
_ ‘redemp{non is contamed in the 10th elause, Wh1ch iy a,s’follows

RIS am not to pay and you are not to Teceive the amount 'before
the ten years period * mentioned above for the redempblon of
the mortdap'e _expires. . After the expiration of: the ten years I’
will pay you what amount there may be’ found due to you on’
Tmakmw an actount together Wlth Jnterest and 1edeem the
. mortdawe : : S :
- The second (E‘{hlblt 46) bears date the 25th Septembe1 . 1878'
and is for Rs,.5;000,. It mortgages.the same property and a
SR G884

‘ *
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httle more, and 1ts matenal prov:smn fm rede ‘ ptlon is, contmned
in the-2nd clause, svhich is as follows — / N

. %The above nientioned indm. v111ages ‘and the estate are giyen

. mto your possessmn for.a furtheér period of forty years, the same

to commence- 1m1’ned1a.tely after the ten years penod mentioned in
.the mortgaae-bond dated the 15t of October 1877, —thatis to say,’
the-same dire given into. yoﬂr possessxon fora penodof fifty years:
under the two bonds together. - Béfore the _expiration of the said’
penod I will nob redeem the above-mentloned v1llafres and estate.”

Tbis plzun thab under- these documents the mortdagor was'
restmcted from paying off the mortvaoe-debt and redeemmg the
pmpertles for a perlod of fifty years. It is argued .that this
‘stipulation is invalid-on account of the ﬁducxary relations that
-.existed between the ‘morpgagor and the mortgagee, and C'owdrg

V. Day(l) is relied on in*suppopt of the argument. In that casé

© the Vlce-Cha,nceHor observee that- it is not usual to restrict by
stlpulatlon the rlght of the mortgagor to pay. off the thoney forso

- longa period as twenty years, and hie goes on to say The clause

in questmn is a contract between solicitor’ and client. . If it hay

- an effect i in any material degree preJudlclal to the ordinary rights’
“ofa mo1t0'a<>01 and is unusuval in ity terms, the solicitor- must
- show that his- ohent had suﬁicwnt advxoe and ass1stance to reheve

- him from the pressure arising from the relation of solicitor and
chent T :should hesitate to apply the principle enunmated in
* this case to the relationship”of vakil and client as it exists in
the- Mofussﬂ A vakil is generally- engaged-for a partlcular case
only and has- niot that influence over a client that a Sohcltor in

Englandm1ght be supposed to have. In the present cise defend-
- ant No 2 was eniployed by defendant No. 1 as his vakil for a case

-ab the time of ‘the first mortUaO‘e only, defendant Nos1 had a~
number of other vakﬂs besrdes defendant No.2— (defendant No. 2
_says that he had very :little work frém defendant No. 1)-—a.nd
~defendant- No. 2 acted s vakil agamsb as well 4s for defendant*
No 1., There i is, therefore, a- great distinction between the two -
-cases.  Even, h.owever if the principle of the casecited be applied; ™
-defendent No. P says that defendant No. 1 had his own Vakﬂe to.

(1)L R 290h,p 301
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;fassmt h1m in the matter of these mortcrages——vakxls who W1tnessed T8930
his signatuie to the second deed, and that, ab their suggestlon and  SivApAppvn
advice: alteratxons were made distinetly in favour of -defendant ¢ _HAK SIS
No 1. Defendant No: 1 himself admits that he could have gob: gﬁg '
the -money: by.mortrrmmg the property to any one else, that he b
.mortgaged it to defendant No. 2 of his own free ‘will, and thafmo

“Pressure of any kind - was put on him- by defendant No 2 The

very- matters, therefore, that according to- Oowch ¢ v. Day(“ hawe

to be shpwn, se¢m £o be.shown in the plesent tases ‘

* The next pomt to be con51dered is the term, - No doubb & term
of fifty yearsisa long peuod We-have, however, the expianatlon
-of defendant Nos2. himself as to why that term was fixed. Ldo
not think that it is altogether” satmfactory, but _there is the fact
tHat it was not considered by" defendanb No. 1 or his 1e0"a,l advisers
“an unreasonably long term when coupled with the other provisions.
’in the bond: as to redemptmn Periods resh'lctmg redemptlon
are. undoubtedly.much longerin this country than in England, -
-In this country ten years isa common term. There are cases.
\nrepo.rted in which terms of fifteen years . (Lila Mor]z v. Fdsudey
-Moreshwar @), twenty- five years (Govmdmo v. Annaji®), twenty--
‘nine years (Waghela szsemgja v. Miya Guldm Rdsul®), thirty
years (Vallabh Krishna v. Keval Bfmgvan@) and thirty-five years.
' (Ganesh v. Prabhdkar¥) haye been upheld.” Inthe case at Printed
‘Judgments, 1875; p; 5, the'J udges said: <.The terms (that althouﬂh
the whole sum of Rs. 21,001 should e paid off before the expiras,
tion of thew twenty nine- years, the mortgagee should be ‘entitled:
0 rémain in recelpt of the rents and proﬁtq until the end of thoso
.twenty-nme years) may ot may not have been ‘hard, they were

’ agreed to’ by adults, and there is neither allegation in the plamt
" nor proof in the cause ‘that any undue advantage was taken.A
These observahons are very appropriate to the stipulation in
‘questuon in the- present case.. The Limitation Act, 1877, gives
Sixty years as the period  within’ which- suits for’ redemption or
“foreclosure can “be. blouorht. I'may.-add trhat no ‘case has been

(L, Tiy 29 Ch., P 89, - T © V8. AE766 of 1893, dec1ded by thls
‘()11 Bom, H, C. Ren,, ‘288, - ST Courh on’27th March ]894. S
. MPJIWmJﬂ; R @SA]MdE%dm%deﬁ

WP, 1875 pi b - 12,1895,
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clted fo us in which! a Coult in India has held any penod ﬁxed

QAYAD Aspur by the parlues t0 be bad on the ground of its being unreasonably

»HAZ
e
GULAM
J JLANI.

'lono In the case of Mashook Ameen Suzeada v, Marem Beddy™
the Court . allowed a usufructuary mertgagé for a term of fifty
yéars to be redeemcd, but it does, not profess to proceed on that

.‘wxound but.- because it regarded the transaction as a mortgage
- and redeemable on the usual terms Moreover,. the decmon was

dlssented ‘from in Kes/mva v. Keshava @. ,
-

It was then argued that the ﬁ1st mortaage cansbe 1edeemed at

" the expiration of its ten: years even.if the 'second cannot be re-

~deemed for forty years-more. The words, however in the above

“'quoted 2nd clause in the second mortgage arc decisive. on -this
' point. The property is given into "the possession of the mort-
- gagee for a period of fifty, years under the.two deeds, and the

mortgagor binds hlmself not to redeem before the explratlon of
that pemod :

s Then it 18 contended that the stlpulatlon is bad beeause the
“second mortgage postpones the right of redémption only and not'
~'tha,t of foreclosure, - This contentlon can only be’ good if there i is

some- p1 ovision in the deed enabhnw the’ mortgagee to call in his:

money before the expiration of’ the term allowed for redemption,

It .would not be sufficient if the deed were silent on the boint,

By the law as- administered in these Courts the right of 1edemp-"'
tion.and foreclosure is always considered.to be co-extensive, and

if the right of .the mortgagor to redeem fere postponed, the

right of. the ‘nortgagee to foreclose would be held to have been
equally postponed by’ necessary 1mphcatlon  As authority for®

this proposition” it is . sufficient to cite the cases of. ;S’akhc.mm~
v Withu @ ; Vadju v. Vadju @) ; s Raghubar Daydlv. Budha Lar 3 ;
~and the observainons in . the - case of Tw'ugamm Samba'ndﬁa
"Pcmdmaf éannadkzv Nallatambz(b) We have only to see whe.-

ther there is in the deed any provision which. expressly glves\
the mor’oga@ee the Rower’ of calhnm in hig money ab- any 'tlme
. whlch Would have ’ohe eﬂfect of makmw the st1pulat10n f01 post-‘

) (1) 8 Mad, H i Rep 31. ‘ B O L R, 5 Bom 29,
<@L LR, 2Mad, 45, - L 1 ) Tbid., 8 AlL, 95,
(3)2Bom H.C, Rep., 225 ("nd Ed),  ®f Ibid, 16'Mai_d.,-489. ;



VOL XX] ':;: BOMBAY SERIES. .568'5 ;

ponement of redemptmn umlateral and vmd of conmdemtron f01, T80
" as observed by Fisher in ‘his work on Mortgage ab page 685, “Ars . SayAD ABDUL
ranrrements postpomng redemptlon are supported on"the- ground‘ h H,‘:‘ *
. that ‘the contract i valuable to both parties, the mortgagee on Govir

JiLAx1, |
the one.hand being sure of a continuing security for “his. money, :

and the mortgagor being freed from the expense a.nd trouble of
Seéklncr new lenders ' L e

“The 4th clause of the second deed allows the morbdag‘ee ﬁo sell
the prope1 ty if any defaulb is made’ in ‘the peyment of interest.
. This would not, I think, be such a provision. ~The 7th’ clause
apphes 0 the second ‘mortgage clauses_4, 5, 6,7, 9 11,12,13
-and 14 of the first mortgage. Of these, clause 1_1 ’18 the mosb.
1mportatnt It is as follows: — e el AU
"+l «The. penod mentioned above forrpaymO' the amount 1s up “to
--ten years, but if owing to my neghgence or for some reasor- §r
- other an 1mped1ment oceur fo your contmumcr in_the manage-
ment of the villages, and should you dema.ld payment Twill ab
once pay the amourt.without raising any obJectlon as' to there
bemrr yet some further time "t'or payment to elapse ; but it is at’
you1 optxon whether to: receive or not to receive the.amount.”” .

“Tt is obv1ous that under this: clause the mortgagor mwhb af{
any time be called on to pay up the money on the allegation. of )
*an jmpediment-for which he was in no degree responsible. This’
throws on’him’ a very gevere burden, and it would, T think, be'
_unjust ‘and 1nequ1tabIe to uphold the fitty- years stlpulatnon in -
favour of the mortgagee when such -8 provision as'this exists to.
the detriment of the mortgagor. It would be quite as’ umeason- ‘
able a bargain as- that which was held ‘nvalid in Talbot v. DBr ad :
'Zrll(l)

" One further provmon remaing to be dlscuesed ' Unider clause
2 of the-second mortgage.defendant No, 1 wad allowed to redeem
_ after fifteen years. The clause runs as follows ;=

¢ But after you shall have enJoyed the income of the villages
f01 ten years men{noned in’ the previous bond and five years
urider this bond, in: all for fifteen years, if I, myself, my son, or
daughter, that is, any one’ of us three, pay Whatever a.mount

X ) 1 Vern., 183,
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n’lay be found to be due to you boo'other thh mtelest you. ale to

SAYAD* Agpﬁx, xeceive the same and to release the- v111a,ges and the’ *estate (from .

HAK .
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-the mortgage) As to that you ére not toplead the excuse of the
perlod of forty years mentioned in this bond havmg (yet)to. run .
-But:as T have feceived the present amount on adreelng to

* wllow you to.continue in unlnterrupted possession of the’ above- -

mentmned villages. for forty years after the expiry of the period -
mentmned in the previous- bond, the right of redeeming “the
wllages on peyment of the amount -after the éxpiry of theabove-
mentloned period. of ffteen years ‘does ‘not vest in the helrs of
myself my $on, or my daughter. Nor shall the said right pass-
to the acquu‘er of the rights, of myself my son, or my. daughter -,
" by mortgage; ¢ sale or by any other manner. After the expiration -
of the.fifteen years -the right of 1edempt10n is the personal right :
.-of*us -three, that is to say, it will be dependent upon (i.e., Gon-.
ﬁned to) three- 1nd1w1duals, (ie.), I myself my son, and daugh-~

- The same cannot be tlansferred to oy | one’;. nor shall 1(;
pass by 1nher1tance : g

* This. clause mroht be used to show that it Wa.s not the m’centxon

. of the- parbres bo make the fifty years’ term an’essential part of the '
: cdntract (asto which pomt see Shyi Rajo Setrucherla Ramabhadm

Raju 'Bahaclm v. Shri ‘Baju Vzrcherlc& Strianarayandraju Baha- i

" dwr®, - The” chief ‘point, however, aloued on behalf of the "

plamtxﬁ' was*that the restuctlon of the power of ahenatmo' the

. right of redemptlon after fifteen years thus’ oonferred on the mort- -

' gagor is invalid, and that the plainfiff as the a551gnee of defend- =

* ant No. 1 caii nqw redeerm, the fifteen years’ term ha.vmg .expired. -

‘The cases of Howard v. Hmms(z) “and Tmmbal» v. Saklzaraan@)

, were ecited in support of the argument, On the ‘other hand, it
i was contended that the stipulation isa purely pergonal concession ',

‘i favour of the mortgagor alone, and that ‘thereis nothmg invalid~ :
SO unreasonable in the parties agreeing tha.t that concession should
0ot be ahenated or be enjoyed. by any. one else.. That the cases
mted only show that a prohibition of the a.henatlon of the equlty
of redemphon is bad ‘and do nof apply to’ the present condltmn
No doubt thew is some force in this conbentmn but'it appears to '.

o 1 L R.,2Mad 314 Lo IVem,, 32,
. ®LLR, IGBom 599, o
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me qmte,plmn that the prohzbltlon is not éne that the Oouxt can o

maintain. «The’ ﬁxmg a fifteen years' term in 1tse1f shows that the -

fifty- years’. trm was’ ~coniidered . to be excesswely ],ong and so0-

oppressive to the mortgagor The, concession .was mtended to .
“mitigate that severity. It is clem that defendant No 1. would-

have.no- money of his own with which to- redeem this mortoage .
When therefore, the mortO'agee inserts a cond1t10n -that .renders

redemptlon by the mortgagor undgr- the concessmn 1mposmble he

doés away ab onee with all the- good the concession was intended. -
to do to tire mortgagor.. .The conclusion is’obvious, either. the :
Vorlgmal term of fifty years must be set. as1de as unusually long "

and oppressive, or full effect must be given to the concéssion, and
-to_give that effect.the. prohlbltlon against alienafion “myst be ' set

'1s1de Wlnchever way . the - case is looked ab, the ‘résult is the -
~same, I am only surprised that the right of the plamtaff to re-

. deem” has. been -xesisted. Puttmg asxde the asswnment the

pialntxff as the agent of deféndant No. 1, could on his behalf and -
Wlth the money “of- defend&nt No. 1 now in his hands-ab once”

1edeem the mort«acre ‘He could do 80 to-morrow if tlns suit were

dlsmlssed ‘to-daye Itqs, I think,- much Jo be regretted that de-

fendant No. 2 should have. Wlthdrawn from his Istter of the- 17th '

September 1892, in which he expresses his W111»1norness to allow-

; the plamtlﬁ' to 1edeem, and so have caused all this litigabion. . The

s lower Court has disposed of the suit" upon this preliminary point. :
We reversé the decree on such pomt and remend the cage to the .

lower Court-to be determmed on. the ments

All costs mcmred to be costs in the eause to be dealt w1th Jdn

the ﬁnal dec1ee to be passed St

CANDY, J. —011 the 1st October 1877 Gulam J]lém passed to ‘
Govmd Baba, a pléader -of the ‘Théna District, - -Court, the -mort-.
gawe-deed (E‘xh1b1t 47), by which, in consideration of Rs. 9 999,

bearing: compound interést at 12 per cent.; . the tortgagoi mort-
gaged his share in two indm. vﬂlafres and also in certain house
property in thée town of, Théna. The- -house property was to

<

- remain m the 1mortgagor’s possessmn, but thé. m01trra.0ee was to’

have possession of the j indm. property under the followmcr clauses
of manaoement — B
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1. The, lat clause ﬁlabed to the exxstmd con(htwns of manage-
ment between the. mmtgagor and ‘his "co- sharer, which were to-

."conunue a8 between the mortgagee and the said co* sharer

2, ‘Rs: 100 wag to e deb1ted to the mortgadee every yem on
décount of a kfrkdn, .

" The mortcradee was to have possession for ten. years receiv-

.ng proﬁts and. deductmg expenses out of -the balance, taking.

Rs, 1,200 every year on account of interest,. and crediting what

* vemained, if anythl , towards’ payment of pnnelpal Any
“deficiency in the sum of Rs. 1,200 was to be made good by the

mortgagor, a balance was to.be struck: at the end of vaéh,
mtel st ab 12 per ¢ cent. per annum being chargeable .

4, Evely Karth (the monﬁh after Dw‘nh) the mortgagor was

at liberty to pay Rs.. 700 ina lump sum, the same bemcr credlted

to. prmelpal ,
5, Expenses of sults awamsb tenants for the recovery of rents

3

Were to be debited to the mortcrawor R o

* 6, The mortuauee was ab hberty to’ gumt remlss;lox}s :accmd-

7 The- mortaagor was t0' be debited with the expe’nse of re-

'- palrs to embankme_nts : : .

-8, - The mortgagor was to be in, possesswn of the house pro-r

: perty at Théna.

9. The mortoao-ox was, to n’mke the necessary petitions fo the -

:Co‘llector in order thafo the mortwawee should ha.ve pOSsessmn of;‘
“the i Jindm property -

.. 10. The mortﬁ‘a,gm was ot to pay, and the mortaauee not -

' to receive, the debt’ before the expiration of the Yen: years. On an’
-account being made up ‘after-the ten years, should the mortga,o'or
“fail to pay what was due; the mortdagee was ab 'hberty, after
' nginw nomce, to SeH . IR "

Notwﬁhstandmo‘ the perlod of ten years, it owing fo the .

: mor’ogagm s necrhgence or “for-some reason or other-an impedi-
~‘ment ” should. oceur to the morfgagee remammg‘ m possessmn he
was s ab liberty to call in hlS money af oncé. i -

I
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1, '1he mortgagor was to nge the mortgagee a power of
B attorney for the management for the ten years. - —

13, 'If the mortgagee owing to the mortgagor’s: obJectlon

- ishould lose possegsion of the property, the latter was to give
- possessxon to the former for a further perlod in order to make up. ’

?'the ten years.’ ‘
,j 14, . The mor tgagee was to take the proﬁts from the cucumber
beds : - :
~Qn the 25th September, 1878 Guldm J 11an1 executed a furthel

.mortcr'me-bond to Glovind B4bd, in which the mortgage of 1st

. October, 1877, was recited, and the mortgagor in cons1demt1on

. of a further sum of Rs. 5,000, to bear com.pound interest at 12 .
pér cent: per snnum, mortgaged -with possession the following -

“property :—the shares in the in4m villages and in the house pro-
"perty at- Théna above deseribed and, also i in certain garden’ land

. (wddi) ab the village of Kashlmu'e Then followed the followmnr

»

- clauses :—

1, THe bond of lst. October 1877 was’ conﬁrmed the said.

transaction bemg kept “ quite separate and independent. "

2. “ e above-mentmned infm. v1llages and the estate are

"ouven Jinto yom possession for a further period of forpy years, the

* same to commence immediately after the ten years’ period ‘men- -

»‘tioned in‘the 'mort&a&e bond ‘dated the 1st of October, 181’7 that
is to'say, the same are given into your possession for a pemod of

fifty years under-the two bonds‘tooether Befow the ex plratwn ‘
of the said period, I will not redéem the‘above-mentloned v111ao~eq 2

and estate. But after you shall thé enjoyed the income of the

villages for ten years mentioned in the previous bond and five
years under this bond, in all for ﬁfteen years,if I myself, my son.
or dauchtel that is, any one of us thr ee, pay Whateven amount

may be found to be due to you together with mterest, you are

to recewe the same and to release the v1llaues and the estate -

(from the mortgage). - As to that you are not to plead the exeuse

of the period of forty years mentioned in this bond having (yet) -

to run -out,. But as I have recelved the -present amount on

, qgleemo to allow you to continue i in uninterrupted possession of -.

the above-mentioned villages f01 foxty years after the expiry of -
5 6885 -
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1895, the period fnentioned in the previous bond the rwbt of ‘redeem-
Saxap Ampur  ing the villages on payment of the amount after the: expiry of
‘ anx __the above-mentioned period of fifteen years does not vest in the
i ?&iﬁ‘é * heirs of myself, my son, or my daughter. Nor shall the said

« r1ght pass to the acquirer of the-rights of myself, my son, or my
daughter, by mortgage, sale or by any other manner, After the
expiration of the fifteen years, the right of redemptron is the -

 personal 11crhb of us three, that is to say, it will be, dependent
~upon (i. e., conﬁned to) three ;ndlwduals, (¢. e.), I myself, my son,
and daugHter -The same cannot be transferred to any one; nor

shall it pass by mhemtance : e .

8.  The third clause embod1ed clauses 1,2and 3 of the pre-

’ vious bord, but prov1ded that Rs. 1,800 (z. e., R&. 1,200 under the-
ﬁrst bond and Rs.’600 under the second bond) should be deduct-r
ed on account of interest from the profits of the villages, and the
mortgagor was to make good any deficiency at the end of July .
' every year, and in default was to pay interest at 12 ber cent, on’

the balance due . .

4. “Should T fail fo pay in foll from thc incéme of the
vﬂlages or-by private settlement, at the end of July Jn the sue-
ceeding year, Rs. 1,800 on account of interest and the Palance of
Rs. 1,800 on’account of the preceding year, togéther with interest
‘thereon as mentioned above, you are at liberty to sell the “wholé
of the villages and the estate either by a pr ivate or public sale, .

- without ta,klncr into consideration the “ground of the perlod ({:'or
‘ ‘payment) not having elapsed » ) .

B The mo1tgzwor was not -to claim redemptlon after the -
~ expiration of the period without payingin the succeeding year -
~all'principal and interest that might*be due, and- no ob]ectlon o
? p,ccount of hmltabmn or d(’mdupat was. to be pleaded R

. Thé words “ at the end of J. uly Were to be substltnted for
« ah the end of Divdli” in the previous bond: With that' excep-
tlon cla.use 4 of the plevmus bond was kept 1ntact '

, 7 ‘Also clauses 4, 5 8, 7,9, 11 12 and 14 of the. prev1ous
) bond were kept 1ntact and made applicable. So; too, with clause
13 « forty years’ > being rea,d for « ten years.” e
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-8 The rra1den land ab Kashimire and the" house property at 1895,
Théna.were tp be in the mortgagee’s possessxon, who aftér deduct- Savap Asour,

ing all expenses was to cred1t the mortgagor Wlth the bala.nee of Hﬁx
‘the profits, ~ S . PO .%ﬁff .

~9." The mortgagee was to have full authonty to make repairs -
to-the house property at Théna-or to rebuﬂd and, the mortgagor
was to pay 12 per cent, interest on the-sums expended by the
mortgages, which were to be added to the mortgage-deht.  The
mortgagee was at liberty, if necessary, to sell the morto'ador s :
share in the house p1operty or garden land L :

10. . Expenses of lltlgd,tlon in connectlon W1th the smd pro~ :
‘per ty were with interest to. be added to the mortgage-debt.

1% 11. This clause repeated the condmons of ma,nagement of the
jindm villages ex1st1no' between the mortdagor and his co-sharer,

‘12 This clause related to petltlons to the Collector, &e.

On the 19th Auorust 1892, Gulém Jiléni executed a sale-deed
to Abdul Hak, by which for the’ cons1derat10n of Rs. 38,791
(of which Rs. 2,101.were -paid in cash and Rs. 31,690 were.
deposited in a hank for the purpose of - paymg off Govind B4b4’s -

g mortdawe), Guldm J il4ni’s share in the, indm_ villages and wadz _‘

: above mentioned were sold. Tt was rec1ted that the share in the

* house property at Théna had been sold by Govind B4b4 in 1890

“for Rs.4,334, The conveyance’ further recited that the penod of
fifteen years of the mortgage was to’ expne in September, 1892,
and, therefore, Gulém Jiléni executed a general power of attorney -
in the name of Abdul Hak, enabling the latter to; file a suit for
redemptxon, if necessary. ~ This power of attorney is Exhibit -

*No. 4, and: bears even date with-the sale-deed (45). It gives
power to Abdul ‘Hak to redeem the property and to get from

‘.)Govmd “B4bd a re-conveyance effected in Guldm leéms hame '

- according to law in respect thereof? -~ *

.. Accordingly on 3rd September, 1892 (see Exhibit 48), Abdul
‘Hak’s solicitor wrote to Govind B4b4 reciting the above facts -
and asking for an ‘account of the mortgagé. Govind Bibé’s

. solicitor rephed on 17th September, 1892 « It seems: your client
- is-not.aware of the distinct elavise, in the Mardthi mortgagefdeed, :
dated. the 25th. September, 1878, executed by M. Gulam J 1lan1,
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1895 pro‘hlbltlng and - debarring ‘the assxg,nees -of the fornler from:
SAYAD ABDUL | . redeeming the mortgage(f properties for a period, of fifty years
- BAR from the 1st day of October, 1877, of which period.fifteen years-

g ,»;GUL"‘M"' - will elapse-on the 80th instant, and giving power to the mort-
S JiwAlsn, R - .

~ gagor; his'son, or daughter only to redeem the mortgaged pro-

perties within the said period of fifteen years. - Your client has,

it seems, purchased the, equity of redemption. Our client, how-

ever, is ready’and willing, in order to avoid litigation and with-

. out prejudice to his rlght to rely upon the covenant or proyiso
above alluded to and any other objection e can legally raise in

- future, to allow your-client to redeein the mgrtgaged propertles,

' provided ke pays within ten d&ys from. the receipt by youshereof;.
‘the whole of the balance, #7z., Rs. 30, 009-4-10,_ due under. th
'mortgages up tothe end of this month #s per accqunt in Maréthi
herewith sent, and further interest up till payment, and also al}
costs of and incidental to the approva.l execution of the recon-'s
veyance “and cmrespondenca relatifig thereto " Abdul Hak’s.

“solicitor replied on 20th September, admitting full knowledge
of the contents of - the mortgage-deeds, and protestmv that the
accounts subraitted were not proper, and that an inspection of alf
vouchers and, account should be allowed. Govind Béba’s solicit- -
or replied on. 21sb September, saying : “ Your client is certamly,
not entitled to any inspection of our client’s aceonnt boeks. In-
‘making request for the same he seems to forget that he is the -
“intending purchaser and not the mortgagor of the property mort-.
gaged to our client., Ou1 .client is ready and willing to show thre -
accounts to the proper party entitled to sec-thesame. Our client -
will, however, have no objection to produce his account books for
*inspection in our oﬁice, if your client has the proper authomty-

from the mortgagor to take such inspection, and if you will give. -
‘a personal undertaking to pay our costs of and incidental to the
_giving of ‘such. 1nspectlon and all conrespondence in reference_.
“theteto.”? . : SR L
The sohmtors, however, falled to come to “terms; and the pre-: :
sent suit was filed on 8rd October, 1892, by Abdul ‘Hak, who
made Guldm Jildni, defendant (he“did not- dppear) and Govind Qf‘
Babd.- defendant No.. 2. This, lagt-iamed defendan, the mort..
gagee, pleaded t'ahat thexxghb to redeem wouhl not accrue to Abdul
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v'qHak for thxrty ﬁve years; and on the ground that no cause, of - o 1895,
action had accrued ‘to the plalntlﬁ' the” qubordmate J ud'ge dis- ~ Savap Avor
, mlssed the suit Wzth costs, - .I}fva :
GULAM -

Abdul Hak has appealed and sevexal pomts were taken by his JILANt, -

_learned counsel. * I do not think it is necessary to discuss them

all..But I think that the suit for redemption should be allowed
~to proceed on the broad and simple ground that & Court of Equity
~will not enforce any agreement in restlamt of the rlght of re-
demptlon which is oppressive or “anr casohable as giving the =
mortgaoee an advantage not belongmg‘ to’ the eontxact of mort- -
gage . - - .i : Ao N
In thé first place, it cannot I thmk be contended that th1s is.
alcase where the continuance of the enJoyment of the mo1tgaged
_ property for the pzescnbed period of fifty years formed a material
- part of the contract; and thus it would be inéquitable to depnve 1

- thle mortgagee of this right. The’ mortgagee was not, if a,certam
peJriod of enjoyment was assured o him, to be -content with the

"vhnts and profits. in complete satisfaction of his whole claim.

" %lhe mortcragee deposed that he suggested the term-of fifty years,
&ecause he was’ to improve the property. But: he was to charge -
‘all expenses to-the mortgagor ; "and thus it eannot be said that by

qeason of the very nature of the mortgage and the circumstances
of the contract the mortgagee is entitled to resist redemption, on
~the ground that, the period of fifty years must be taken to form a -

“ material part of the contract itself, and to have been named hot
orﬁy for the protection of the mortgage-debtor, but also for that

" of-the mortgage-creditor. "By the 4th clause of the second mort. -
© gage, if the annual payment of Rs. 1,800 was not -made good
from the income of.the _villages and by the mortgagor perSonally,

-the mortgagee was ab liberty to sell the whole of the villages and "
“the estate, and to fecover the balance, if any, from the mortgagor
personally So,-too, by the 11th clause of the first bond, which
~ was Kept intact, if “ for S0me "reason. of other * the. mortgagee-

. was’ obstructed in possession of the property,-he could at once call
“in his money., And yet it is contended that the mortgagor’s .
" assignee cannot tender the mortgage-debt and seek redemption of
the property. It seems to-me that the obligations of the parties .
“"being, not. mutual .or recxprocel it WOuld be inequitable.to allow. .
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1893, . - th1s contentron to prevall It should ‘b6 noted thaf the 10th
‘Savap Aipvi clause of the first deed was not made applicablg in.the second
If,‘fx - deed, 4. e. the clause.by which the martgagor was not to pay an&
%ﬁﬁf  thé mortgagee not to receive the debt before the expiration of the
" " stipulated period” That was a clause by which the oblxn’utlons of

. 'the parties were made mutual and reciprocal. But,.it is said, thq

~ mortgagor with his eyes open exgcuted the second mortfranre and

he had the opportunity of independent advice ; why, then, shoulci‘

" he be relieved from the condition inserted in the second mortgage-

deed that the right of redemptlon after fifteen years was to b,

personal, attaching only to himself or son or daunrhter (admit:

tedly he had no isste then born to him), and not attaching o
his asmgnee, Who could only rédeem after the -expiration of the:

dent of the. estate Whlch he has in the property by virtue of .
“equity of redemptlon See I'rimback v. Sakkdram ®. In Mawp- .
dand v. U_pJ ohn @, Mr. Justice Kay referred to “rules of equity
which in the jurisdiction which has been sometimes called th
. ‘paternal” jurisdiction of Courts of Eqmty, were forced upon-f::
mortgagee whatever contract he chose to make with the mor
gagor ; the Court did interfere with his contract, and.sodo speal T
- altered the contract between the mortgagor and mortgagee by
" disallowing these advantages for which the mortgagee had stipu-
~lated” In Howard v. Harris 1®)- the contract was “I myself ox-
the' heirs males of my body may redeem.” It was held that- Bhe
assngnee would also have a right to redeem.

, In the present suit, the circumstances are such that it Would
_ savour of. undue technicality, as much - as want of equity, if the
claim for redemption is dismissed. For the mortgagor is hlmself
a-party to. the suit; he is desirous. that the account should be-
taken ‘and redemption " decreed.- Abdul Helk, it is true,. is. not
*“merely: an -* intending purchiaser with a power .of- attorney
enabhng h1m to ask for'an account from the- mortgagee, but is:
- actually - the transferee of Gulém Jildni’s right, title and 1nte1est
‘in the mortgaged property If the d1s1n1ssa1 of the present sum

) LsR.,lG Bom:,é%m;p; 602, @41cCh D., 126%1)5137& :
‘ "7 @ 1Vern, 82and190, 0T =
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must be aﬁirmed then appmently all that Abdul Hak must o 1s— " 1895
- to reconvey the gstate to Gulam.Jildni, on condltlon that it should 8avap ABDUL
be conveyed back tq him after redemption in accordance with the H,f,‘K .
prekue agreement to sell, and the claim for. redemptlon would - ?Ej‘;l‘]‘
commence afresh, - 4 It is sald that the ‘contract that the mortgagm, Lo
-him3elf or his.son or daughter (he having no-issue at the time)
might rédeem after fifteen years was a concession and should not
_ be “extended by. the apphcatlon of any rules of equity., Butitis -
" easy to see that it was a concession in word only and not in fact
If the mortgagor was not by the congession to-be: pernntted to ;
raise money by mortgage or sale of the property in order to effect
. the redemption after fifteen years, then there was no concession at
~alli- For it is not pretended that Guldm Jilani had any othel_
means of raising funds for the purpose. - '

. . :
It may be, as Lord Bramwell said in Salt v, Marquess of
Nor thampton @, that the equitable rules as to the right of 1edemp- :
-~ tion were devned by. the. piety or love of fees of those who
admlmeteled equity. But certainly if the conclusions: “which I
have -noted above are correct, then we cannot in the present | case.
. #* think the equitable rule unreasonable,’” nor is there cause for
- rvegret that we <“have to ‘disregard the -express agleem'ent of a.
man perfectly competent” and adeed by competent advisers.’
The case just quoted is instructive, - All the Fudges —North J,, in
“the Court. of first mstance, Cotton, Lindley and Bowen LJJ.,
“in the Court of Appeal and Lords Selborne, Bramwel] Morris®
i’ and “Hannen in the House of Lords—held thdt if the transwctwn in .
. questlen was a 'mortdage, then the rule must plevall that “ equity
“swill permit of no attempt to clog, fetter or impede the borrower’s
. rlrrht to redeem and recover what may still remain-in equlty his’
own,” and s0 though Earl Compton dehberately, and after takmg "
" independent advice, contracted that should he die in the life-time
*of ‘his father the policies. (the subJect of the- mortgage) should
5-belon°‘ absolutely to the mortgagee lenders ‘the Court set aside
" that part of the contract and allowed Earl Compton’s father' as
~ the representatwe of his son ’s estate to redeem the m01t<raoe It
-is true that in the presegd case the ]anguage of -the contract is
’.: gomewha.t dlfferent Here the mortgacrm sa,ld “ After the ex-

(1) (1892) Ap Cop. 1at p 19
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. plratlon of the ﬁfteen years the right of 1edempt10n is the per-
sonal right of us three, . e., it will be confined to three individuals,
myself, my son and daughter (the latter not-being at present ip
existence), the samé_ca,nnot be transferred to any one; nor shall

© ib pass by inheritance.” Suppose the mortgagor had diedin 1879,

the year following the mortgage ; would the Court refuse to allow

~ his heir to redeem ori the expiration of ‘the fifteen yedrs ? ?" T think

it would not, but the’ equitable rule would be applied. Why,

then should ‘mot the same-rule be applied When the person

- interested in the equity, of redemption is the transferec, the origi-.
- nal mortgagm being alive "and consenting to redemption? The-

rule is general ; it is'that a mortgagor cannot by any contract -
entered into w1th the mortgagee at the time of the mortgage give
up his right of redemption or fetter it in any manner by confin-
ing it to a particular time or to a particular description of per-
sons. (See the notes to Howard v. Harris in White and-Tudor’s
Leading Cases in Equity, 6th Ed,, Vol. II, p. 1183). It is true
that the doctrine established by Com ts of Equity in Dnnland that”
.the time stipulated in the mortgage-deed is not.of the essence.of -
the contract, has been held by the highest authority — Patiablira- -
Thier v. Vencat(m 0w W—to be *“unknown to the -ancient law of

- India; and if ib could have been introduced by the decisions of

the Courté of the East India Cbinpany, their Lordships can find
no.such course of decjsions. -In fact, the weight of authority

" scems to be the other. way.” But the other portion of the rule -

has been applied to Intdia. “As shown above, this Court has re-.’
“fused to give effect to a proviso in a mortgage-deed.which dgpriv--
. ed the mortgagor of right of alienation” which he had in the land .

" by virtue, of his equity of redemption. Onpce adinit that. by the-
. contract a right of redemption was given to the mortgagor after -
_ fifteen years(whether as a pretended concession or othermse), and -
.-then the application of the rule must.follow. As the money Was g

0 he repaid, let the words be ever so much’febtewd they all_

' .781gn1fy notlting.. (See Ord v. Simtk @)

- For these" reasons, 1 thmk that the dec151on of. the Sub01ch~
nate Judge dismissing the suit on the ‘prelimingry point must be :
1eversed and the case must oo back to th?lowel Court, - :

: : S “Decree unerse(z

"M 13 Moore’s T, A., pe 871 (2) Select Casea in Chancexy, p, 8L
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