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’,a nune upativg will made in 1871 affer. the Hmau Wills Act came mto force wag )

) v'-‘held to be valid aBbugavan Dulabb v. Kdld Shankar, I.L, R Bom., 641,

6 In the present nNtance, however, the testator has made an attemps; but an ins

complete one, to carry out the provisions of the law and has failed. - In Fernandez v..

Alves, 1. L R,; 8 Botu,, '3 2,1t was held that the-actual sxgna;ure of -at least two.
witnesses must . appear onthe face of the will. - This ruling was fo“owed in Nztye

_qual Sirear v; Nu]M(ZM»Mh Mitter, 1. Li. R., , 11 Calc., 429 P

The applicants appealed. -

‘N tlce of the appeal was 1ssned to-the Judd*e and the record and :

proceedmgs were sent for.

Bhdishanker Ndndbhai appea,led for the appe]xants (Oligina.1 '

'apphcanfs) :—The Hindu Wills Act (XXI of 1870) makes the Sue-
- eession Act apphcab]e only t®*Hindu wills (1) executed within cer tain
- Tocal imits or (2) relating to immoveable property within those hlmts
- This will doss: not £all within either class and, therefore section 50

of the Succession Act does not apply. The will is, thelefole vahd \

although nob attested by two witnesses.
~PARSONS, J. :—The Hindu Wills Act (‘(XI of 1810) apphes sect

~ jon 50 of the Indian Suecession Act to those wills only .that are men- -
. tioned in gection 2, clauses (a) and (5 of the former Act.  The will |

an questmn i8 not sych a will.. We 1everse the order of the Dls‘mct
J udore and remand the apphcatlon to be dlsposed of accmdmw
o la.w. ' o

: Owder reversed.
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LIOTA’BHAI 'MOTILA’L PLAN 11Fy, ». TEE SURAT CXTY o
~ MUNICIPALITY AND ANOTHER; DEFENDANTS.* - .
Pmc!we--ﬂ ocedure— Amendment of p’lczmt—O) zgmal form of plamt
. - ' the test of jurisdiction, °
LA plamt praying “for a declaration that a certain tax was illegal and :ﬂso for damages
for illegal entry into the plaintiff’s house was presentéd to the Court of the First Class
" Bubordinate Judge of ‘umt The Judge -amended the plamb by striking oub the
porhon “regarding the reliefs other than the relief for damagesy”and then holding

“that the elaim for damages would he only in the Small Cause Cour’n, 1e‘tumed the -

plamt for presenta’non in ghat, (‘ourt a .
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Held, that the Subordmabe J udve was not 3ust1ﬁed in returning the plamt at that
stage of the proceedings, The shape in whach the smt was originally instituted is ’che

vtest of;umdxctlon o e . e

_RerereNce from T Ha.mllton, D1stuct - Judge “of Sula.t unde1
section 646B. of the Code of Civil Procedule

. The facts are sufficiently stated in the followmﬂ' refe1ence fome -
“T "have the hononr to refer for the orders of thelr Lordshlps at
the ifistance of the plaintiff, Mx. Motébhai Motil4l, a pleader of this

Court, a plaint filed by him first in the Court-of the Fiist Class
Subordinate Judge, who returned it (on the ground of Wa.nt of jurig-

: ‘Adlctlon) for presentation in the Court of Small Causes, and then in |
* the latter Court, the Judge of which r@.’culned it on the same gwund'

. viz., want of ;]umsdlctlon for p1esentat10n in the former Court.’

“2 The suit is for & declaration of the illegality of the Sumﬁ »
taunicipal house-tax recently sanctioned by Government and for -

. damages on account of an alleged illegal’ entry into plaintiff’s house

- by an officer of the Mummpa,hty f(n purposes connected with the - .
i imposition of the said tax,

Coa

“3 The Subordinate Judcre Fnst Class, for certaln 1ea.sons set”

. f01th in his ]udo'ment struck out of the plaint the portions ¢ regard- N

‘ing the reliefs other-than the relief for damages,” and holdma' that

the claim for damages would-lie only in the Small Canse" Comt

returned the plamt for presentatlon m that Court.

4 1 thmk it is obvious that he was WlOnU‘ in 50 domw for after

-exercising ]urlSdlCthIl by amending the plaint, he could not aver. i
want of ]uusdlctxon with regard to the pla.mt 50 amended.

%5, The plamt as originally filed by plamtxﬁ is certainly not one -
’ whmh 3 Court . of Small €auses can éntertain, and therefore, in my -

~ opinion, “the suit-shotild be remanded to the Court of the Subordinate :

J udtre, Fns’ﬁ Class, for dlsposal on 1ts merits.”

- Hor masgz C. Coy YAy (mmcn ] cunc,c’) for the p]a,mtlﬁ
Kmshnalal M. Jhdveri; (mmcus curie) for the defendants.

e PARSONS, J.:=The claim was nob one within. the cowmza.nce ofa

 Court of Smau Causes, and the plaint was properly presented to the -

Submdma,te Judge‘ ‘The latter should have heard and de‘cermmed g
_the case The fact that in the course of the ltearing e found that,
the plaintiff was not- eutl’oled to the declaration, but only to damages ‘
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_Would 006 Justlfy h1m in 1eturn1ng the plamt at ~t;ha,(; stage of the

‘proceedings. The sha,pe n Whlch ‘the smt was ongma,lly mstltuted :

- is the test of Juusdmtxon.

- We return the 1e001d and divect the Subordinate J udge to
pioceed with and determine the case. Costs of all proceedings
. subsequent; to the- o1c1e1 of the- 1st October 1894 1o be eosts in the

' ‘cause. - o
R '07d€1 acco;dmgly
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* SAYAD ABDUL HAK "'SARDA'R DILER JUNG BAHA’DUR CIE o '

(OBIGINAL PLAINTIFF), APPELLANT, 0. GULA’M JILA'NT vALAD IMDA‘D
ALIKHA‘N AND ANOTHER (OBIGINAL DrrFrnpaxts), RBSPONDENTS* i

Pmctwe—-l’artzes—l)e fendant who has assigned mteresi*—No Myht to be made 00",

L plamtzﬁ"—l’lmntz_ﬁ' without right o of actiop—Attenpt to remedy de .fect by joining
" others in nhom right supposed to lie—Civil Procedure Code (Act XTIV of1882), See.
27—Mortgwge——Rc[lemptwn afier the expiry of a term—Right of redemption and
o foreclasure co- ewienswe—Pgwer expressty given, to the mor t_qagee to call in kis money
before the eaqu_z/ of the term—Stipulation zmzlateml and. ﬁozd of conszdemhm——
Right to redeom fettered by confining it to & particular time or to @ particular

. description of persons—Oppresswe zmd unreﬂsonable restmmt on ﬂze right »of

redemption,

" A defendant who has assigned all ‘his mghts in the sub;ect -matter of’ the suit,and -

has no. longer any intefest in it, has no right to b6, made aCo- plam’clﬂ"

"A plaintiff who has mo right of action when he brmgs his suit camnot remedy the

" defect and a.cquxre the r1ght by jeining with him persons Who have ﬁhe nght-of

'actlon. Co R ) . L

The right of redemption and the right Of foreclosufe are alwa;jxs co-oxtensive,
and. from the postportement of the former the Court will infer an intention to
postpone the latter in the absence of express proﬂsmn on the point ; where there
is such express provision, giving the mortgagee. power to ‘foreclose at any ‘time,-
_any stlpulatlon postponing the mortgagor s mght to redeem is unlla‘oeral and void’
of consideration. <

A Court of- Equity-will not enforée any agreement in restra,mt of the nght of re<
. demptidn which is oppressive and unreasonable as gwmg the mortgao'ee an advantage -

~ mot belongmg to the contract of mortgage. .

A mortgagor ca.nnot, by any contract entered into with the mortgagee a.t “the time
~ of the mortgage, give up his nght of redemption or fetter it i in any manner by’ con,

hnmg ittoa partxeular time or & partxcular deserxptlon of Qersons.
- ; |+ ¥ Appesl, No. 155 of 1893, -
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