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The Jomt Judge rejected thls apphcatlon, holdmg T;hat the-
* applicant had not made out a case sufﬁcxent for 1tmoving the

‘ o'uardlan.

Thereupon Bai Halkha appea,led to the H1g11 Court
Gokaldas K. Pérekh for appellant.
A H._Setalmd for }responder_lt._

Pxr Currabr:—The effect of sections 47 (y) and 48 of Act
~ VIII of 1890 is to allow no appeal from an order such as the
* 7 oint J udge has made, viz., a refusal to remove a guardian. We,
therefore, reJect the appeal with costs. . - .

A T PP Appeal dz’smissed..

- APPELLATE CIVIL.

L. »

oo - Before Mr. Jusiice Parsons and Mr. Justice Candy.

GANESH VITHAL (ORIGINAL PrarsTIre), ArpErnaxT,o. SHRIPAD -
DATTOBA’ NA’IK AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS.*
Tolls Aot (Bombay Act IIT of 1875), Seg. Tt—Ecase to levy tolls—Lessce, right

‘of, to edmit partners——Acoounts, two sots of—False avcounts kept“to - deceibe
. Government R : .

A lessce from. Goverpment of the »ight o 1evy tolls a&mxtt&d fnto pattners}np With
.him the plaintiff and tWo ghers.- One of the condxtxohs attaehed to the ledse pro-
" hibited sub-letting. : . .

The plaintiff baving brought a sult for his, sha.re of the profits realxzed 10 the trans-.

_". actxon, the Judge dismissell the suit on the grouhd ‘that the partnership was 111ega.l

‘being of ophuon that sub- Iettmg and admxttmg a partner were 1dent1cal. .

-Held, revetsing the decree, that the partnerslnp was nof illegal. I B L

false,

o e Second Appea.l No, 045 of 1893

-} Sectwn 7ot the Tolla Act (Bombay Act TIT oi 8y - v .

Every person ‘other than’ the persons appomted to collect the [tolls under tlus Act who shau
levy or demand any toll on any pubhc road or bndge, or for passing throngh any -bazar-situated

theréon, a,ncl also every:person who shall unlawiully and exbomonately demand or take any other B

hxghe). toll than the lawiul toll, or under .colour of thls Act geize or sell any proper®, knowing such

.. geizure or sale to be- unlawful or in any manner unlawfully ‘extprt money or any valnable thing from :
. any person under colqur of this Ack, shall be liable, oh conviction before a Magmtmte, to xmpnsonment;

for any term not exceeding six months, or to fine not exceeding Rs. 20Q, any part of which fine may.
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Where in such a partnershlp two sets of account were kep‘a, one t1ue and the other )

pe awarded by the Magistrate to the person ag; gneved, hut this remedy shall not be d-emed to bar or :

affect his nght to have redress by smt in the Civil Court of the dxsmct.
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Held &hat such practxce,.however reprehensﬂ)le, wag not 111ega1 ander sectxon T

. .of the Tolls Act (Bombay Act IIT of 1875), and did not disentitle the pla.mtlﬁ R

show as betweeeu himself and his partners what was the actual profit of the concevn '

SECOND appeal from the decision of Réo Bahddur Késhindth

&

- Balkrishna Mé¥4the, First Class Subordinate Judge of "Dhérwér

with appellate powers, varying the decrée of Réo Ssheb D, S
) Sépre Second C,lass Subordinate:Judge of Hub11 RN

The plalntlﬁ' sued to recover from the defenda,nts Its 1 145 14-9
alleging that the toll contract of Tr-lmalkop, in the Hubli Tdluka,

" was taken by him and ghe defendants jointly in the year 1889-90 ;

~that the. profits realized at the end of the year amounted. to

‘Rs..1,530-11-6, and that he was entitled toa moiety of the amount,

on account of his share. ~ He further alleged that he had deposit- -

~ ed with the defendants asum” “of Rs.’ 761 -as security. and he

. claimed to recover that sum together with Rs. 5-7-0-asthe costs _

of notice served by him on the defendants, 'Ageinst the sums. due

by the defendants the plaintiff gave them credit for Rs. 885-14-0,.

and clalmed the balance of Rs. 1,145-14-9,

‘Dekendant-No. 1 alleored that he alone had taken the contraot ,

) _and he denied that the plaumtlff Was hlS partner
“Defendant No. 2 did not ‘appear.

Defendant No. 8 answered that he was a serva,nt of defendant
"No. 1, who was the sole owner of the contract i in question.-

The Subordmate Judge found that the plamtlffj and defend—
ants were partners. in the contract, and that - the plaintiff. was

.entitied to recover the am.ount claimed minus the costs of notlce

-namely, Rs."1,140-7-9.

At the last stage of the suit the defendants ralsed the pomt

* that the partnership | contxact on which the plaintiff rehed was
void as being contrary to law and public policy, and, therefore,
.could not be enforced.  In support'of their contention -they put

" .ina copy (Exhibit 69) ‘of the rules framed by the Collector of the-

*-district in connection with the toll contracts. -The Subord;lnate‘

Judge dlsallowed the contention, holding that these rules sunply _

prohlblted the sub-letting of such contracts..

" On appeal by the defendants the Judge found that the proﬁts
-realized amounted to Rs: 1 530-11- 6, but he amended the decree

-
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P Issue 6.—Are the private accounts kepﬁ in fraud on Govemmenb admlsslble in.
evidence? ~ g o ‘
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: by a.wardmg to the: plamtxﬁ the Rs. 761 wluch were depo&utecl

by him with the defendants, and reJeeted the restof the claim,._
"The following are extracts from hlS judgment:— - ©

% The plamtlﬁ admits in lns deposxtxon that the private accounts (w Iuch. tho udge
in aprevnous part of the judgment found to be accurate® and, show the actual pro-

.fits) were kept in order to deceive Government, These accounts cannot, thercfore, be-

.~ made use of so as to denve any benefit accruing from the keepmg of such accounts. It

isheld by the Bonibay High Court, I. b. R., 12 Bom., 422, that the partners inan ﬂlegal»-
contract caunot claim an account of the parthership profits, The rulmg in L. L, B,,
10 All,, 577 is in the same gpirit. The old Madras case (Madras High CourtReports,.

"Vol, 1I, page 249) was decided on the followmg- principle :e-A defendant may plead.
- the joint fraud of himself and the plaintiff as a bar to an action upon a ‘contract which
" the plaintiff seeks to enforce by suit. The keeping of private. accounts and the-

-miaking of profits from a toll contract, which according to the acconnts kept accordmg N
.%o the rules 123d down by the Collector of the district was a losing' concern, clearly.

1mphes the levying of excessive tolls or the passing of no regeipts for the tolls levied:
Both thesé circumstances are penal accordmg to the Tolls Act {Bombay Acb 1L of
1875, section 7), and the keeping of private -accounts inconsistent with the p.ubhc
accounts required by the Collector is perfectly illegal, and the private accounts set up-
’by the plamtxif are, therefore, xllegal and inadmissible in'evidence, * -

« Tssue 7.—Does the private partnershlp of the parties entered into in spite of the-
Government rules furnish a good and legal cause of action? : A_

¢ The private partnerthp set up by the plamtxﬁ' was obvxously entered intoin contra-—

. vention of the conditicn No. 10 of the lease of Tirmalkop toll granted to the defend-

ant No, 1, - The conditions Iaid down by the Collector of the district as a representa--
tive of Government have the force of law according to section 10- introduced by
Bombay Act No."V of 188L - If the defendant No. 1 entered into a partners}np in
violation of one of these conditions, the contract of partnershlp was of course illegal.. -

© The lower Court’s -opinien, that the conditions of the lease granted by, the Collector-
- "do not prohibit a partnershlp taking up the lease expressly granted to one individual,

is not, I believe, correct. - .Sub-lefting and a&mxttmg a partner are 1dentxca,l I tth, -
and the ‘alleged partner;hlp eannot furmsh a good or leoral canse of aetxon. B
<% Issue 8,—1s the claxm bad as aﬂamst public pohcy? ‘

4T3 is, of coulse, against public pohcy to allow persons whom the Collector would
tiob-think eligible for the granting of & toll lease} to indirectly partake of the profits of"

‘& toll leases” The plaintiff distinctly admits in Exhibit 86 that' the Collector had for-,..

Pidden him" from taking any toll contract. The plamt)ﬂ? made default in~paying

* instalments and thus inflicted loss of the public gaing, and he was declared unfit to-

- have g.nythmg to do with toll’ contracts. The plamtlff neverbheless takes aontracts in.

other' men’s names and- defeats the pubhc reasog for dxscardmu him, Tt is clearly
against public policy, to help such a man in secumng his sha!’e of profits of a toll con~ -
tract ‘The claim for a share of pr oﬁts cannot be awarded, ‘
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e ]3sue 9p—Is ‘the plamtxff entltlcd to any 1ehd:' ? R ] R o : 1895; :

“ ¢ It would, however, be unfan to prevent the pla,mtnf from takmg back the money' N ’GANEBH s
really deposited by him for the benefit of defenda.nt No, 1and others, who bemg mo VrTHAL -
paridrlicto with plaintiff-cannot retain the moneys actually received. by them with sﬂ;gp“,
the purpose of returning them. The private accounts are, of course, _admissible to . DATTOBA-

the extent of the deposit, These and.the oral evidence. by itself prove that Rs, 761
were depomted as security for good behaviour; - Tlns amoupt-must be returned »

The plalntlff prefemed a second appeal R e

| Visudeo- ‘R. Jogleker, for the appellant (plalntlﬁ) -—The Judge‘f
erroncously held that sub-letting a contract and taking partners in
it are- identical. What is prohibited by the.rules is sub-letting,-
but they do not prohibit a man from taking partners. It a ma.n:
takes a partner, his liability to the Collector does not thereby
cease. - The Collector holds him liable and not the partner.. Sub-
letting is pthlblted because it leads to complications. Sub-letting
being specifically prohibited Would be’ v01d as bemrr opposed to .
]aw or pubhc pohcy

The J udge has left out of consn:leratmn the tlue accounts. In -
order to determine among the partners what was the  correct
amount of the proﬁts, they are relevant ev1dence and are a,dmw-
sible. . '

Section 7 of the Tolls Act maLes the dememg.l of il egai toHe
punishable, but it does not say anything with vespect to accoynts..

Nirdyan G. Chanddvarkar, for respondent No.1 (defendant
'No, 1) :—There'is no distinetion between sub- lettuw and taking -
partners. By sub-letting a person is bxought in.who was not .

- originally a party to the contract, Thé effect of taking a partner
*is the same. = The prohibition of - sub-lettmo 1mpl1ed1) prolnbltsA
the admission’ of a partner. ° .

The plamtlff cannot now fall back upon the private acgounts.
The accounts kept according to'the rules are to be considered the
" true accounts, and they® show that the paltnelshlp concern has
suffered a.loss.
S/zwmm V. Bhdnddrkar, for 1esponuents Nos. 2and 3 (defend- -
ants Nos. 2 and 3) —-The Judge has found that the amount-
~ actually but not legally due to .the plaintiff was stated in:the
plain, and he came to that cosclusion o what are alleged to be
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o wses . the private accounts of the parties, - " But these accoufits being..
- CGaxesm . illegal and, therefore, inadmissible in evidence, the Judge was

- jﬂf“ .~ wrong in referring to them. -We submit that the Judge ought

g 5;‘;‘;(‘;’;1’* 7not to have awarded to the p]amtlff the sum he deposited by

o way of security, . hecause the deposit was made in furtherance of
“"an object prohibited by law: Further, the alleged private ac-.

counts being illegal and inadmissible in evidence, the Judge was

* wrong in 1eferrmg to them as prov ing the alleged dep051t '

.

) PARSO\IS J.. —The fiest defendant leased fram Govemment the
" levy of tolls ab Tirmalkop for the. year 1889-90 and admitted into -
partnershlp ‘with him the plaintiff and the other two defendants.
*Plaintiff brought - this sult for his share of the ploﬁts realized on
the transactlon ' .

The Judore of the lower appellate Court has found the parbner- ’
ship illegal, because Rule No. 10 of the cond1t1ons. attached to the
- lease g1anted to the defendant No. 1 prohlblted sub- letting, and-he-
thinks that sub-letting and admitting a partner are one and the
same bhmo* We cannot agree with him on this point. A sub-
“lease and .a partnership are not identical, but denote different lecral
1elatlonshlps The prohibition of one would not necessarily mean -
‘the prohibition of ‘the other, and we find that where Govern-. -
ment intend to, prohibit both, it does so in distinet terms (see the
15th* rule under the Abké4ri Act, page 437, of the Legal Remem-
brancer’s Compilation of General Rules-in force in the Revenue _
Department, 1893). 'The Judge further records his opinion that -
“ it would be contrary to public policy to allow persons whom the .
Collector would not think eligible for the granting of a toll 1ease .
to mdlrecbly pa,rtake of the proﬁts ofv a toll lease!”  All, how-
- ever, apparently.that the Collector has to do, is to see-that_the.’
- person’to whom he leases the right of levying tolls'i is solvent and
- able to pay- the contract) price.. It cestainly is no part of the -
~ Collector’s duty to ascertain what the contractor or lessee does -
Wmh the: proﬁts he may make, fmd we fail to see how hlS d1v1dm0‘ 2

% Rule 15 under the Abkdri Act— - T ’, - :

(15) That he’ (lessee) will not, without the pxevmus wrx’cten permission of the Cullector, u
sub-let, in whole or in part, the right to vend conferred upon him by t‘ns hcense or-
admlh partners into hls busmess. ) i Lo
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- them amdng ﬁve pa1tne1s.would be opposed fo pubhc pohcy, 'pro-
“vided only that he was not forbidden o admit partners. .-

Lastly, the Judge has found that the private accounts filed by

 the plaintiff ave illegal and inadmissible in évidence, because they :

. were kept in order to decelve Government. , This ﬁndmg is the
~vesult of & strange confusion of idess. The pmvate accounts ate, as
- the Judge says, entirely “true and show the: aotuallreahzaytlons
Tt appears; however, that other accounts wete kept by the’ firm,
“which were concocted accounts intended toshow that the contract
. was a losing conceln It would be these last - accounts, if ‘any, .
- that were-kept in order to ‘deceive Grovernnment “We cannot,
. howevel, hold with the Judge- that the keeping of two sets of*
accounts one true and one false, however Teprehensible the prac-.
“tide may be, is illegal and penal undetr section 7 of the Tolls Act
" "(Bombay Act IIT of 1875); still less can we hold that it would,
" disentitle the p1a1nt1ff to show as between hunself and his part-
ners what the actual profit of the concern was. Boththe Courts..
~ agree that the actual profit made on the transaction is proved to
- amount to Rs. 1,530-11-6. Tn thi_s, therefore,. the “plajint.iﬁ' is
ent1t1ed to his shave. - 7
We reverse the decree of the lower appella.te Coult and restore
‘that of the Court of first mstance, and award plamtlff h1s costs in
the lower appellate Court and thw Cowrt. '
‘ ' Deca o Feversed. -
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