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; Before M. Jushce men, Chief Justwe, and Mﬂ Jumoe Parsons

TRIMBAKLA’L GOVANDA'S (oR16INAL-APPLICANT), APPELLANT, o,
HIRA’ A"L ITCHHA'LA’L (ORIGINAL Opronmw), RESPONDENT.

Lunacy——Act XXXV of 1858, Secs. 15, 16,17, 18 and 20 Hindu lummc—-
N Gumdzan—Managm—Jomt member of the lunatic’s famzly appointed ‘manager

of the lunatic’s estate, not bound to render acwmzt—Managev' charged with ‘mise
: management is entitled to have partw'ula;s of the char ges made against lnm—-
) Ordm or certificate of appointment.,

'J.‘he manager of a Hindu lunatic’s estate appomted under Act XXXV of. 1858 who-
isin possession with others of joint family property, is not, in his capacity of manager:
of the lunatxc s estate, bound by the provxsxons of =eotum 15 of the Act to exhibit an
mventory and aceount of the family property, The lunatic is possessed of no pro-
pérty for which the manager is liable to account.. Tt does ot make any difference
. if the manager.is himself a joint owner or not. The Act provides no machinery, nor
does it confer any power upon the Court, to deal mth 301111: famxly property or’
mterfere in the affairs of a joint family. - -

- If a manager is charged with mlsmanavement he is entitled to some parhculars o}“

"~ the charges made against him, -

- In all cases of lunacy in which a guardxan or a manager of the Iunatxc s estate is
appointed by the Court under the Act, it is desu'able to issue'a formal orde1 or certxt
ficate-of appomtmen’s.

 ArpEAL from the dec1s1on of R, S Tlpms Assmtant Judge at’
»Broa.ch ‘ :

. Three brothers-Navmdhalal Chhotélal ‘and. leé,lal —were’

: members of an' undivided Hindu family governed by Mitdkshara’

- law, Navnidhaldl ivas alunatic. " In the life-time of the father

Ttchhldl ‘a family arrangement was made by recrlstered deed. .

whereby provision was made for the maintenance of the lunatw.
~After Itchhalél’s death the appellant Trimbakl4l, who was the.

son-in-law of the lunatic, applied to the District Court ,under

Act XXXV of 1858 for a certificate of guardianship of the luna--

. tic’s person and property. The object of the application was that’
~ steps might be._taken to set aside the deed of family arrange-
ment and to effect partition of the; family. propert.y

The application was opposed by Hir4lal Ttchhsldl, who - cori
tended (inter alia) that, if a certlﬁcate to any one was necessary,
lt should be given to lnm. S jgj SR

SR Appeal No. 11 of 1899,
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On the 7th Decembex, 1891 the Judge appomted leélél
manager of the lunatic’s property and Bdi Goddvari (the lunatic’s

wife)-the guardian of his' person.. “The order mhde was as fol-
lows:— = . R ) EE

¢ Under section 13 of the Act I order that Hirslsl Ttchehdlsl should prov1de for
the maintenance of the lunatic and his family and for extraordinary expenditure on
occasions of feasts, ceremonies, &c., as if he were a member of the joint family, ous.of
the joint family property and as laid down in the deed of the fa mily arrangement,
and at the spme time pay to the lunatie’s wife Rs. 25 a month for niscellaneous ex-
penditure, This is certainly not a Jarge allowance, considering the income of the | ;

-family is Rs, 10,000 a year'as admitted by Hiraldl ; Rs. 15 per month provided in
“the deed seems to'me too small a sum,” ’

" The  following is an éxtract from the J udge’s Judgment —
“The real ‘questions at issue are whether any appointment of a guardian of his
(havnldhalal’s) person and a manager of hls property should be’ made, and, if so, .
who shall be appointed ? -

1 hold that the wife of the luyatic should be appointed guardian of his person, and:
the opponent -Hiraldl manager of his property.. This' case is very similar to that
reported at p. 539, L. L. R,, 6 Cal, with this difference. that. in this case the. foe ‘
of the lunatlc is alive and lives with hxm ina part of the ancestral honse,

¢ There is no ill-treatment of the lunatxc alleged or proved although it appears from:
the lunatic’s wife’s evidence that there are occasional disputes between her and Hn‘élél,i
about little matters,. The reason why the present applicant seeks a- certificate of

. management is clearly stated by him in his application to be to take legal measures for .’

a partition of the estate, so that his share may descend to the wife and daughter -
instead of lapsing to the sutviving brothers,” Whether sucli a suit. would be allowed or
not, or whether it would besuccessful or not in the Bombay Presideney looking to the

' prowsxons of the Hindu law about disqualifications for inheritance, and how. far all or

any of the persons who have signed the deed of famﬂy arrangement put in in this case.
are bound by it, are questions which it is not necessary for' me to answer:at present,l
a.lthough a good deal has been said on theni in argument. But, I think, so long as no
jil-treatment of the lunatic or his family is made out, it is to his best interests;, and

" ih aceex_-démce with the policy of the English law, not t> allow interference with the -

course of his inheritance,: . At the same time whilst his wifé is. alive she' seems: to be
the person best able to take care of him, and watch over his ‘interests if they are dt.

; any time neglected by Hiraldl,’ : et - .

Acramst this order Tr1mbaklé.1 appealed to the ngh Court :
(J ardine and. Telang, :JJ.), which wyithout Wntmg a Judwmenﬁ :
confirmed it on the 10th. August 1892.. e ,

. In the year 1894 Trimbakl4l applied under- secblons 17 and 18;
of Act XXXV of 1858 alleging that Hir4lsl was mismanaging-

f_‘bhe property and had not filed: accounts. as requlred by sectior
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15 of the Act. He prayed that leéla. stiould be. requlred to ) 1895,

furmsh accoun\',’S, and that his appomtment as manager should  Trrveaxudr.
be cancelled, .- =~ R e . Govaypis

v,
The Judge re‘]ected the apphcatxon. The followmg are.” HIRAL_A-T"W -
extracts from his judgment:— ' '

© & T4 would seem, from the judgment of this Court that Hirdl4l was appomted
manager of the lunatic’s property, and the lunatic’s wife was .appointed guardian of
is person. Such is the finding on the issue raised, - But the order itself is’silent as
to whether Hir4lal was appointed manager or not, though ‘such appointment_ ought
‘necessarily to be presumed from the fact thatthe order was made under section 13
of the Act, and it would bave directed Hirsl4l to- provide for the maintenance of the
Jlunatic and bis. family and for extraordinary expenditnre on ocdasions of feasts,
ceremonies, &c., as if he were a member of the joint family, out of the 30mt property as.
laid down in the deed of family arrangement, and at the'same time pay to the lunatic’s
wife Rs. 25 a month for miscellaneous expendlture. - Fection 13 contemplates an
order to the manager appointed by the Act. 1T, therefore, hold that Hn'é,lal was appom’n-
ed manager of the lunatic’s estate under section 10.

¢ But the Court held that the lunatic was ,only i a member of the joint family, of
which Hiral4l was another member. There was no specific direction in the order or
judgment’ as to how the management of the lunatic’s share in the undivided pro-
Jperty of the family should be c¢onducted by-Hirglil, The Calcutta High Court in
‘the two decisibn's (one of which was referred to by Mr, Khareghit in his' judgment,
the other being reported in 18 C, L. R., 88).expressed no positive opinion as to
whether a manager under this Act in regard to joint property canbe dappointeds
However, in the present case the appointment being made; this point arises only
in connection with the manager s Nability to furmsh accounts as 1equ1red by
“Section 15, ‘ :

“In my 0p1mon it i impossible for Hu'él;il to produce any accounts of the lunatic’s
_undivided share of the property, for the property is joint and there can be no separa.te'
.accounts of his shate and none have been kept, It is impossible to predmate of the
lunatic’s share in the joint property or of the several items of the joint property \mhl )
a division takes placg,. =+

¢ It seems that, unleSS Hiralal produces aecounts of the whole estate and allows

. mspectlon thereof, there is no other course open for finding if the lunatic’s share is

. properly mantged or not, But there is no -law, for requiring a person to disclose

saccounts of the property other thar thiat of the lunatic, and the course proposed would

- sxmply place the entire family accounts atthe disposal of strangers and of the Court,
Moreover, according to strict law, even the lunatic’s share cannot be definitely predicated -

at this momelt to admit of seeing what ‘might be the income and expendxture regarding

lns share by mspectxon of the entire famxly accounts,

© .é¢ Thig difficulty is further enbanced by. the deed of family arrangement, wluch is
alleged to have been executed, 1 cammot in' this matter pronounce any opinion as fo
the vahdxty or otherwise of this deed or’ any of its provxsxons ‘Mr, Khareghat,
_» " however, was fully aware of the dxﬁiculty in appgmtmg: a mansger in this case, and



662
895,

TnmmKLAL
GovmnAs

. Hm.ALA.n-

THE INDIAN LAW REPORIS. - VOL.XX.

B 4

* he ordered that the lunati® should be maintained as-laid down :in the deed of fmmly

armnoement It seems to. me, from this special order, that seperate. management. of .
the lunatic’s estate or share in the Jomt property was not entrusted to Hirdldl, ‘who'

cannot, therefore, bo expected to give an inventory of the Tunatic’s property or ‘accoutit .
of the munagement of the lunatié’s estate. His management was-to be in u.ccordance ’
with the deed, and this he has been doing. N C e

“In any view of the ease, I cannot see my way in requmng accounts to be furmshed.

“The petitioner alleges that Hirilil mismanages the property, and his appointment -

_should be cancelled.. His pleader is unable to state what specific acts of mismanage-

ment Hirdldl committed, But he says that he will be able to show if the accounts are B
furnished, I am unable to comply with this request. I donot think it necessary: te
record any evidence on this point of mismanagement; as Tam' of opinion that shculd

irslad be removed from the management of the lunatie’s estate, this removal would be

tantamount to his removal from the management of the entire joint property,—a thing

.which I haveno right to do ; and, moreover, my own opinion is that no manager “éalt
legally be appointed to the estate of a lunatic who is‘only a member of the joint fainily
.and possesses 10 separate property. ‘I should, in' the event of cancélment of. the

managershxp, make an order under segtion 20 of the Act, for the expressions used in
that section are wide enough to include cases not only of properhes of small value,

‘but also of JOlnt propertles wherein sepa.rate ma.nao‘ement of & share'is impossible.”””,

'The applicant appealed.

. Nagmdas T. Marphatia appea.r'ed for the appellant (apph-
cant) :—As Hirdldl was appointed manager of the property of
.the lunatic under Act XXXV of 1858, it was incumbent upon
him to file an inventory of the property within six months under
‘section 15 of the Act and also to furnish accounts. But he has

- admittedly not yet done so. The Judge dismissed our apphcatlon
. on the ground that as the property is the undivided property of
" the luné.tié and his two brothers, the lunatic cannot be considered
" tq hold a specified portion of - the ploperty But whether the

property. is divided or undivided, a manager- .is bound to render
‘ accounts——Damodardas v. Uttamram®, The interestof the luna.-'

t1c must be protectecl Ph1111ps on‘the Law: of Lunatigs, p. 341.

Huélal’s mlsmanacrement of the property could have been

' ‘ploved if copies of the accounts had been * furnished to us. An_

opportumty should be given to us to- prove mism anagement
Macpherson (Advocate Genera] with Clitnis and Motzlal) ap-

ET‘/. pea,red for the respondent (opponent) : —The lunatic is not the

- sole owner of the property. - The dccounts’ relate to the whole

() L, K., 17 Boin, 211, .
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«of. the ]omt farmly property, and - copies of” such accounts can-
not-be furnishidd. - The other membérs have a joint interest in
“3he property, and they would certainly object to  the appli-
" ¢ant’s demand. We,_rély on Bhogpendra.v. Greesk ®; Sham, Kuar
v Makanmzda -Sahoy®; Soarbansi. . Smglz V. Juggeshur Ko” @,
V zrzgpakslmppa v, Nzlgangaw(‘*)

= The- applicant. did not specifically mentxon pa,rblcular acts of
“wasté and mlsmanagement in his- apphcatlon. A mere vacrue

ﬁtatement as to mismanagement would not justify a Court 1n ‘

ftakma action, - The- Judge’s order was, therefore, right:
~FARRAN; C. J. i—The position of the respondent Hirsl4l Itchha-

lal in.this case is peculiar. Tn 1891 the present petitioner and

appellant Trimbaklal Govandés applied, under Act XXXV of

11858, to' the: " Assistant Judge, F. P.,. at Broach to be -appointed

'guardian of the person, and manafgerof the estate, of his father-
in-law Navnidhaldl Itchhélal alleged, and subsequently foind,
to be a lunatic. It was admitted then, as it is now, that the
lunatle with his brothers Hiralsl and Chhotal4l Wéle members of
‘an undivided family governed by the, Mitdkshdra laW, and it was

‘not alleged that the lunatic was possessed of any separate estate. :

- The application referred tv.a famlly arrangement contained-in a
remstered docurnent, whereby Itchhalél the deceased father of
“the lunatic (inter alia) made provmon for the ma.mtena.nce of the
lunatm, but it was submitted that the a,rranaement was not bind-
ing upon the lunatic. The avowed object of the application was
4o “take steps to-set aside the deed of arrangemeént and to obtain

“partition of the family estate. No neglect or ill-tréatment of the R

“lunatic:was alleged or proved, nor is any now alleged. = Hirsl4l
sopposed the a,pphcatwn He' sta.ted that the lunatic was' living
‘with him and the other members of the family and was bemg

" maintained with the -other members- out of the -property men-

tioned in the-déed and in accordande with its terms. He submit-

ted that no certificate 'for the ‘management of the property or’
guardlanshlp of the person of the lunatic should be issued, but:

‘that, 1f it was considered that a cerﬁlﬁcabe to some one was neces-
-sary, 1t should be granted to him,-

(1)IL R, 6 Cal, 580, © - © e (3)13Ca1 LR 86
»(2>‘ 1, L, R., 19 Cal,; 301, CEw L w LL R., 19 Bom,309
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The Assnstant Judge in his wntten ]udgment after holdmg the
lunacy of Navnidhalsl to be established, pointell out that the

' real questions before him were “whether any appointment of a

-guardian of his person and of "a manager of his property should
be made, and held that the wife of the lunatie should be appointed
guardian of hxs person, and the opponenb Hirdldl manager of his
property. He ordered under section 18 of the Act that Hirslal
should provide for the maintenance of the lunatic and for e‘ztra.-
ordinary -expenditure on occasions of ‘feasts, ceremonies, &é.,-

if he were a member of the -joint family out of the joint family
property as laid down in thé deed of family arrangement, and
should pay to the lunatic’s wife Rs. 25 a month for miscellaneous.
expendlture S '

Onan appéal preferred by Trlmba,klél to the ngh Court aO’amsh

‘ that decision the ngh Court “ confir med the order of the lower:
Court with costs.”’ ’

No formal order or certificate of the appomtment of Hirdldl as
manager of the éstate of the lunatic, was ever drawn up or issued.
Hiral4l &ince the date of the decision of the Assistant Judge has

~ been maintaining the lunatic in accordance with the terms of the -

family arrangement and of- the decision, and paying Rs. 25 per
mensem to Goddvari, the wife of the lunatic. He has not filed
an inventory ot any accounts under sectlon 15 of the Acb
(XXXYV of 1858), : w7

Trimbakl4l made the present apphcatlon praymw that Hirslal
>m1ght,be ordered to file an inventory and accounts. He alleged:
inismanagement of the lunatic’s estate and sought to have Hird~ -
14l’s appointment as manager cancelled.” The Assistant Judge,”
F.P,at Broach has reJected the apphcabxon in toto.. Hence‘this )
,appeal o ' LT -
© As the Act does not 1nd1cate any partmular form in Whlch thef
order’ appomtmg the manager of a lunatic’s estate sk>wuld be made, |
» or enact. that a certificate is necessary to complete hlS title, we
‘think that the written judgment of the Assistant Judge (confirmed

+ by the High Court) is sufficient evidence that the opponent
*" Hirslal has been-appointed manager of the lunatic’s estate. A

 the same time we Would pomt out to the Comts the des1raJo111ty :
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: of 1ssu1ng a formal orde1 or certlﬁcate of appom‘bment in ali cases’
of lunacy in which a gnardian or a manager of a lunatms estate
“is appomted under the Act.. o

- The question, Whethel a manager of the ploperty of a: lunatlc,

: Who is possessed of no separate estate, but is a member of a joint -

Hindu family Wh1ch owns property, can be appointed under the:

“Act, does not seem ‘to have been a.rO"ued before or considered by

‘the Courts when the oviginal application was before them. - The
main question was ivhether Trimbakldl should be appointed, and
the submission of Hirdl4l that he, if nécessdry, should be appointgd
- manager was probably considered to render the consideration . of
/that question unnecessary, nor is it before us. " Hiral4l has, as we

“have pointed out, been appointed manager, and his ° appomtment .
“has heen confirmed by the High Court. -We, therefore,‘, express -

no opinion upon the general questlon

A careful perusal of the judgment of the A351stant J udoe leads »
“us to the conclusion that his intention in appointing Hirildl to be

manager of the lunatic’s estate was to preserve the sfatus quo of the
falmly and the lunatic’s position therein and that he did not intend
to brmo" the whole family estate under the supermtendenee of the

Court. That intention would, no doubt, have been more appro- :
pmately effected by refusmg to appoint a- manager and making an

“eorder under sectlon 20 of the Act or by declining to make any order
as'was done by the Caleutta High Court unael almost identical cir~

cumstances in the case of Bhoopendra v. Greesh Ndvdin® upon *

which the Assistant Judge relied ; but the intention of the J fudge

is immaterial ¥ the law imposes. upon ‘Hirdldl the obligation of-

-rendering an inventory and-accounts of the Jomt family property.

of which he and his brother are 1n possession. - We refer to such"

intention for the purpose of pomtmg out that the order of . the
Ass1stgmt Judge (confirmed by the’ High Court) did not in terms
or 1mp11erﬂy impose that duty upon the ma,nager . This leads ;us

.to consider the main question' argued before us, whether the‘
manager of a Hindu lunatic’s estate appomted under the Acte

(XXXV of 1858) ‘who is in possession with others of joint family

property, is in his capacity of .manager of - the lunatic’s - estate

“bound by the prowsmns of section 15 of the Act to’ exhlblt an.
. S ® L Lt R, 6 Cale, 539. V
B 688;-'3 s
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inventory and ‘accounts of the family pfoperty. There is a.véry
close analogy between-the position of a lunatic and of an infint.
in relation to such property, and mueh of the reasoning of the
Fnll Beneh in Virupakshdppa v. Nilgangava® s applicable to the -

- case before us. It is a mere commdence ‘that the manager in-

- this case is identical with the joint owner.” The law must-be the,
same Wwhether he is identical with the joint owne1 or - distinct,
The provisions of sections 16, 17 and 18 point, we think, to the
case of a lunatic possessed of separate property and are inappro-
priate to joint family property in which he has merely an‘intelest
with. 'othera. The Act provides no machinery, nor does it confer.
any power upen the Court to deal with joint famﬂy property or
interfere in the affairs of a Joint family. * Doubtless. in cascs of
alienation or waste or mismanagement so gross as to'imperil the -
» lunatic’s interest in family property the Court can and will -
protect tha,t interest by allowing a suit to.be brouwht for parti- ..
tion or other legal means to be taken to secure it, and if necessary
for that porpose, will renfove onie manager and appoint another ’
but we think, having regard to ‘the conslderatlon to which we )
have referred, that such -property is not property which falls-
within the scope of section 15, and that it is a sufficient answes -
to the applicant’s prayer for an inventory and accounts to say -
_ that the lunatic is possessed of no propelty for Whlch the mana-
ger is-liable to account; o e

 The decmou of this Court in Ddmodardds v. Uttmm am(°). in .
_which the Chief Justice Sir Charles Sargent points out the: cu- .
tumstances under whlch a Hindu menager is bount to account,

- “was much pressed upon as by the appellant’s pleader in support
- of his argument asto the llablhty of Hiraldl, but the Chief :
- Justice was there speakan' of an account upon partition for the -
_ purpose of ascertaining the extent of the property liable to be
: (]1V1ded ‘and his remarks are not apphéable to the pr esent case. .

. - The appella.nt contends, mdependently ‘of the quesblon of
accountq, that he téndered eV1dence<)f mmmanagement -which the 4
" d udge refused to record, and that the case otight to be remanded 9
~in‘order’ that such evidence may be taken. - The application; how- :
eVer, contains no parhculars whatever of ‘stich - mmmaﬁagement
" G L LR, 19 Bom, 300" c e @ L LR, 1T Bom., 971,

e
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Ib is a weneral allevat\on, and 1f a man_awer is charged w1th ‘mis-
manaoremenb ’fle is entitled to some partmulars of the charges
-made- awmnst him.: We mm'ht doubtless a}low the apphcatxon to

“be amended or dlrect that the apphea,nt give particalars of ‘the

nature- of the mismanagement of Wthh he complains ; but when
the pleader for the apphcant was questxoned by the Ass1stanb

J udge upon this sub‘]ect he stated that he was una,ble to furmsh :

“any parmeulars but would be able’ to do so When the ‘accounts

were: filed. The appellant’s ‘pleader - before ‘us - was llkewme:

“wnable to specify any. It would be useless we ’chmk to remand

the case on this qround Other than the nou-ﬁhno- of the i mven-.

tory and accounts no cause for the removal of the manager has
been urged before us. :

‘We must, therefore, conﬁlm the mder under appea.l with eosts

Order conﬁrmed

APPELLATE CIVIL.

: vBey".ore M. Justice Jardine and Mr. Justice Rinade.
IN RE BAT HARKHAH '

Guardmn and Wards dei (VITI of 1396), Secs. 47 (7). nd 48— Order rqf'uemg
' to remove ¢ gucbrdmn-—Not a]g)ealable—Appeal-—Pa actice,

The eﬁ'ect of sections 47 (g) : a.nd 48 of Guardlau and’ Wa.rds Act (VIII of 1890) is.

to allow no appeal from an’ order refdsing to remove a gua,rdxan o

APPEAL from the decision of Venkatréo R Iné,mdér, Actma‘;’

J onit J udge of- Ahmedabad

One Jeea,ng Bhukham dxed leavmg a WldOW Béa Hmkha, and u
fout ainor sons. On his death the _District Judge of Ahmed- -
abad appomted Shankér «Bhélbabhm to aet as «ruardmn of the

minor’s praoperty. I N ‘

and was obherw1se anfit to act as guardw:n

. ) B Appeal, No. 9of 1895,

-
‘Some _time, afterwards Béz Harkha apphed to the D1stmct»
J udge to remove:the guardlan, on -the ground that: he had mls- ‘
manawed the minor’s property, and misappropriated, its mcome,-

- 667
o 1895,
b 2
Tnmnu:nlr.
GOVANDAS .

Po.' .
Hiphrin. -

1805,
July 89. -




	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 

