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18957 Ehe any Council held that the only quahﬁcatmn of ‘the Official -
_"NaorosrN, = Assignee’s title to after-acquired property (apart from a- quahﬁca-»
THOZ.MH T tionnot material to the present case) was ““ that ife the insolvent
‘KKBZIII Effm carries on‘tradne ab a subsequent period with the assent of the,
= assignee of the estate under the Insolvent Act, in the first in-
stance the property which is acquired in the subsequent trade
will be subject, in equity, to the charge of the creditors in that
trade, in priority to the claim of the assignee under the first .
insolvency.”” There is nothing in Colken v. Mitchell which ap~
plies to an’agreément by which a scheduled creditor accepts a
present cash payment and a promise of a further payment in'
" settlement of the debt from an undischarged insolvent not shown:
to have carried on any trade or business, and without the assent.
or knowledge of the Official Assignee. TFor these reasons I think:
that section 23 of the Contract Act applies to the case, and that:
_the third question must be .answered in the aﬂirma’mve. Costs
w1ll be costs in the case. AR

Mr. Justice Parsons’ authorizes me to say that he concurs m
thxs judgnient; »

- Attorneys for the pIa,mtlff '—Messrs. me]z, Moos and Mehta.

Attorneys for the defendant : —-—Messrs. Dzkshzt and Dlmngzshaw.

APPELLA’I‘E CIVIL

quorc Sw Oharles Sergent, Kt C.Mef Justzce, and Mr. Justice Fulton.

1895; o SORA’BJ 1 JAMSETJ 1, APPELLANT, . ISHWARDA'S J UGJ I\VANDA’S
March 12, ) STORE AND ANOTHER, RESPONDENTS * -

Company—-lndmn Companies’ Act (VI of 1882), Secs. 61, 126, 144 CL g—-c‘on-'
tribuion y—Liability of.the heirs of a deceased contributory—Calls—Calls- mada
bafarc the, wmdmg up-—-Lzmztatzon—Oﬁch Uiguidators mot bound to take out.
“-detters of admmzstratwn 10 the estate of @ deceased conmbutory before settlmg
the. list nf contrzbutomes——Skarea duly. zssued, cancellation . of—Reduction of
caﬁntal N : S

: Sectwn 61 Indlan Compames Act (VI of 1882) (correspondmg w1th sectxon 3&

of the Enghsh Compa.mes Act of 1862) creates a new liability in' the shareholders,:

“and that hablhty includes contribution, not enly in respect of cally made since the :

. winding up} but also-in respect of unpaid calls made before the date oi tke wmdmg:

uo, whether barred by lumtatlon at that date or not,

* Appeal No. 112 of 1894

A
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. The official hquidatox tieed not take oud letters of admmxstratlon tothe’ estate
of 2 deceased shareholdex before settlmg the list of contrxbu&;ones. L

.
L

“ “There 'is nobhmg in. sections 126 and 148 requiring the oﬂicxal llquldator to
" place on the list all the persons who' may as representatives be, liable to contribute ™

" in’discharge of the liability of a deceased shareholder as contemplated by sec- v

" tion 126, Nor cau the liability, under that sectlon, of a person who has been placed

on the list as his representative be aﬁ'ected by the- onnssxon of the official 11qu1da.-

tor to do so, -

-Directors have no power to cancel shares duly issued to'a. shareholder at hlS
request and so reducc the capltal of the company, : :

Blimbhdi v, Ishwaerdds Juy]twandas(l) followed, . ° o o ‘< T

. APPEAL from the order of T. Hamilton,. D1str1ct Judge of
Surat..

, The N; a,wéb of Baila Splnnmg and Weavmg Compa,ny, L1m1ted
was reglqteled under the Indian' Companies’ Act, 1866 - '

. The appellant’s father Jamsetji mgned the memorandum of -
“association of the company and subscribed for twenty-five:
shares, which were duly ‘allotted to him. On allotment he paid-
vRs 25 per share and his name was entered in the register of:
share,holders Shortly afterwards he sold the shares to one Amnir-
-'bhai and handed over to him the recelpts which he had obtained’
for the sums paid on allotment. The directors, however, refused
to transfer the ‘shares to Amirbhai’s name, as the transfer was
not made in the manner requ1red by the company’s articles of
association, and on Amirbhai’s application: the directors on the

14¢h June, 1882, passed a resolution cancelling. the shares and.
“directing the money Whlch he had pald for the shares to be pald

to him.

The first call payable on these’ shares was due on 313t January, '

1882 the second call ‘on 5th May, 1882 ; the third eall on: Sth
'August 1882, and the last call on 15th November, 1882. '

- On the 30th October, 1886 the Court made - an order to wmd
up the company.

~ On 28th Aprﬂ 1888 J amsetp dled mtesta,te, lea.vmor h1m )
~surviving two sons (one of whom was the appellant Sorébji) and.

. four daughters, -

(D1, L.R, 18 Bow,152

“SomdBat .

655

1805; -

JAMSETJX | °
Ve .©
ISHWARDAS |
JUGITWAN-

~DAS. .



636

e

.--——--—-_——-—'
_ SomrfBII" -
S JAMSETJI

Ve
TSHWARDA'S
) UGJIWAN
DA’S,

THE INDIAN LAW REPORTS [VOL XX

* On 8th July, 1888 the official hqu1dators served a.notice on
the appellant,- calling upon him to show cause why he should

“not be placed ‘on. the list'of contributories as hein of his father

Jamsetji, the orlrrma,l shareholde .

"The appellanb contended that hls father Jamset]l had céased.
to be a shareholder of the company long before the date of the

winding up; and that in any case hls hablhty to pay calls was -

barred by limitation.

The District Judge overruled these ob]ectlons and passed an

. order placing him on the list of contributories for Rs. 5, 625 ‘the
‘unpald balance due on the twenty-five shares.:

Agamst this order the present appeal was brought.

Macpherson (with him K. D. Skroff) for appellant ——The shales
allotted to” Jamsetji were cancelled by the directors. From the

date of the cancellation J amsetji ceased to be a shareholder and
* was no longer liable to pay calls. . The cancellation of the shares
. operated, no doubt, as a reduction of the capital of the company,
‘and so far the resolution of the directors is invalid. But the

directors ought to have put the name of Amirbhai on the regjster.

. Their omission to do so cannot pLeJudlce our rlghts See sect1on

29 of Act VI of 1882.
Next we say that the calls were barred by lumtatlon at the

: date of the order to Wmd up—article 178 of the Limitation Acb
XV of 1877). The wmdmg up cannot revive the l1ab111ty to pay

them o

Lastlv, we say that the appellant’ Iather Jamsety ha,vmg
died intestate, the ofﬁmal liquidators cannot recover without -
Tetters of administration to the estate of the deceased. Section

- 190 of the Indian Succession Act (X of 1865y apphes If it does *

‘not apply, then the liquidators must proceed against al/ the heirs '
of the deceased shareholder, They have no rlght to» proceed :

' agamst one of the heirs alone

Ganpat Saddskw ‘Réo for respondents —Sectlon 148 of the

: Compames Act (VT of 1882) does not require the official Tigui-

dators to take out letters of administration to the estate of a
deceased sharcholder at the time of settling the list of contribu-
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" tories. ‘[I'nde\r'? section “126 the heirs of & deceased eootrﬂoutozy 3
are liable both Jointly and severally. Any one of them can be.

proceeded against, and hé may sue the rest for contribution.
As to limitation, the winding-up order creates new rights and

new: ha,b1ht1es Under section 61 of the Indian Companies’ Act

(VI of 1882) the liability of a shareholder to contribute. to the

dssets of the company is & new liability—a liability to- pay.calls

tnade both before and after the winding up—Tke Parell Spin-
ning and Weaw'ny Company, Limited v, Manek® ; In’ re szte—
" house & Co.®, The clalm is, therefore, not time-barred:

Lastly, as to cancellation of sharés, the directors had no powelb
o cancel shares which had once been allotted -Such cancellation

amounts to a reduction of the capital, and is, therefore, illegal.
. "The appellant’s father Jamsetji signed the memorandum of

association, and paid a deposit of Rs. 25 on each share.- His

. name was entered in the register. - He was, therefore, a member -
of the company and remained so till the date of the winding up. -
He is, therefore, liable'as a contributory. His transfer of the’

" shares to Amirbhai not being in accordance with the articles of
assoclatwn, the directors were not bound to recogmze it. Sec-
tion 29 of Act VI of 1882 does not therefore,’ apply

SArGExT, C. J.:~The appellant s father Jz amset]l, who was an’

original allottee of twenty-five shares, never ceased. to be the

"Tegal holder of them and liable for calls, The agreement to

transfer ‘the shares to Amirbhai in February, 1882 was not carried
into effect in accordance with article 28 of the company’s articles
of association or assented to by the company, and the cancellation
- of the shares by the company was beyond their powers. . See the
decision of this Court in Bhimbhdi v. Ishwardds Jugjtwandds®,

Jamsetji was, therefore, the legal holder of the shares at the date

of the winding-up order. . . :
~ As to the calls being barred, it is to- be remarked that secblon.

61 of-the Companies’ Act (VI of 1882) makes évery member of
~ the’ company liable to contribute,to the assets of the company

, to ai amount necessary for the paymenﬁ of the debts and liabili-

. @ L L. R., 10 Bom., 483, R (0)9011 D., 595,
" @ L L. R, 18 Bom., 162.
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ties of the cdmpany, the costs; charges’and expenses of the wind-"

ing up, and for the payment of such sums as may be required for:,

 the adjustment of the rights of the contributories % amongst thems- -

selves ; and by sub-clause (d) in- the case of a ‘company: limited

by shares no contribution shall be required from any meinber-

exceeding the amount (if any) unpaid on the shares in respect
of wh1ch he isab present a ‘member. This section corresponds.
with sectlon 38 of the Enorhsh Companies’ Act of 1862, the
effect of which ‘was fully considered by Sir George Jessel.in In.
re Whitehouse & Co, @, . After pointing out that the sectiom
creates a new. liability as regards the shareholders, the Master of

-the Rolls held that the contribution under the section: includes.
-unpaid calls made before the winding up as well as those made’

after the winding up. “ Tt is true, » he says,  that a call made
before the winding up is a debt due to the company, but that
does not affect the new liability to contribute.” Nor can it in
this view of the section affect the liability created b3 the sect1on

' that the debt was barred

-As to the obJecmon that letters of admmlstratlon to the estate ‘
‘of ‘the appellant’s deceased father Jamsetji have not been taken:-
out under Act X of 1865, it may or may not be necessary in the

- future for official liquidators to take them oub as contemplated:

by.section 144, sub-clause (¢), but there. is no ob]igaﬁion to do so

. before settling the list of contributories. As to placing on the. -

list all the persons who may as representatives be liable to con= -
tnbute in discharge _of the deceased’s liability as contemplated.
by section ‘126, there is nothing in that section or in section 148

“which Tequires it to be done, nor can- the omission to do 80 aﬁ'ect
the appellant’s liability under sectlon 126.

:For the above reasons we must conﬁrm the order of the (JOurtQ
below with costs on appellanb ’ :

D

Ordea conﬁrmed.

“\:

(1) 9° Ch D 595 atp 600
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