630 - -
1895,
) NA"NA'

AR!A.’

£ 1895,

" July 26,

THE INDIAN TAW REPORTS. - [VOL. XXui

- entitled. Appalently né Such 1equest was made to thosa Comt

each of the’ pa.1t1es being ‘anxious only to establish his,own right to
oxcluswe possession and so to throw on'the- other the onus of bnngmg
a pa1t1tmn suite L : - :

T’ this Court the p]amtlﬁ has asked us to gwe him th1s relief,

and his right to obtain it is not seriously disputed by the other side.

.

Amendmg‘, thelefme, the decree of the -lower Appellate Court, we
award the plaintiff joint possession of. the property in suit. Had
the defendant No. 1 not contended for his own right to exclusive pos-

- session, we  should have glven him his ‘costs, ‘but as it is, we think

that plaintiff should bear his own, and pay-a moiety of the costs of‘
the d.efendan‘o No. 1 throughou‘c

o D'ebrce amended,

e ofm

-Befow Mr Justwe Pom 3018 and Mr. Jushce C’omol/. .

“RA'MRA'O TA ’TYA’J I PA’TIL (ORIGINAL PLAINTII“F), APPLICANT, v
BA’BA’JI DHONDJI BIBVE (ORIGINAL DEFENDANT), OPPONDNT.

Mumlatdciw “Act” (Bombay ot 11T o 1876)—-szsdwtwn of - lllamlatdm-—-

Tivegular decree of Mimilatdaic made by consent of par tms—Subsequent w;ﬁasal by -
“ Mdnlaiddr to order exeeution of deeros—Eatraordinar, Y Junsdwtwn of Huh
C’omt—Questwns of ot —Ps uctwe-Pq ocedm e : .

The apphcant brought two possessory. sults against the opponent in the Mé,mlat- :

~der’s Court for the recovery of cerfain pieces of land. "By consent, decrees Were‘

: passed in these suits, that unléss the. opponent paid a certain sum of fioney to the

applicant; within two months, the latter should get possession, After the expiration
of two' months the applicant, allegtng that the money had not been paid as agreed,

" applied for executlon of the de¢rees, Tho Mémlatda found that the money- had :

- been tendered to’ the apphcant, but had been wrongful]y refused by him, He' ordered

execution to issue as to costs, but declined to make any order as to possessxon. The

’ applicant’ t'hereupon apphed to the ngh Court in its ex‘u a01d1na1y ;junsdmtxon and '

a\leged thab ‘ohe money had not been duly tcndelcd.

Hecd that the deerees were such as the Mémlatdér could xot lega,lly make under,'
the: provisiong of {16 Mamlatdirs’ Act (Bombay At III of 1876), and the consent of'

. pv.r’cles could not. gwe him power to doiso, -

%Apphcatwns l\os. 10& !m.d 100 oi 1895 under the extraordmary Jumdxchon.
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Held ;"also, that the High Court Would not go into the question as to the due tender

: of the money, It was not bpen to the High Court, in {he exercise of its extraordinary 'W

Junsdxctwn, to gb into this question of fact, nor would it be proper. to further the

" exeeution of an irregular decree, especmlly as-the apphcant hada cle'u- remedy. by
smt. ‘ S . R : :

. APPLIOATIONS unde1 the extraordinar y Junsdwtlon (sectlon 6’22

of*the Civil Proeedme Code, Act. XIV of 1882) against the orders

' of Rdo Saheb P, K, Shahane, Mémla,tdal of Haveh, “in. the Poona

D1st1 ict,

- On the 5th September, 1891 the opponent sold two pleces of ]and |

to the applicant and subsequently leased them ' from him-for a year

under two rent-notes, dated 26th Qctober; 1892, At the end of the :
. year, however, he (the opponent) did not glve up possession, and the -
-~ applicant accordmg]y filed two possessory smts ‘against h1m in the

Mamlatdar s.Court.

~ While the suits.were pending, however, the paetiee made an agree~
. ‘ment, that if the opponent (the defendant in the smts) should return- .

' “to the applicant (the plaintiff) within two months the pureha.se-money

which he had paid. for the lands, and should also pay the amount

~ of rent due under the rent-notes, he (the opponent) should keep the
lands, but that, in default, the apphcant should recover possessmn
thr ough the bhe’mg karkan, Th

Aecmdmcrly on the 17th Februa,ry, 1894 a consent deel eewas passed '

in each of the above suits that * should the defendant fail to satisfy the
plaintiff in two months from this day in accmdance with the mutual

ndelsta.ndmO' come to between them, steps for delivering possession .
should be taken through the bhdg kmkum All costs on défendant,
(oppbnent) . The opponent failed to pay the amount within two -

' months, and thereupon the apphcant presented a dark]wist for the

" execution of the decrees as fo costs and possession. = The Mamlatdél .
ordered execution to 1ssue as to costs only, and declined to make any -

ouler as to possessmn . . .

The’ apphcant thereupon. apphed to the Hwh Court m 1ts
eztraordlnary jurisdiction praying that the Mamlatdsr should he
d1rected to give him immediate possessmn of the lands, A rule
msz was gra.nted reqmrmg the opponent to show cause why the
execution of the decrees should not be allowed, and the Mamlat~

- _d4r was called upon to- reporb oii the applications, .The Mémlat«
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dér repmted that the money offe1ed by the opponent had been'
Wrongfully refused by the apphcant : “

~-Malddeo ‘B. Chagbal ( with Namyan M. Sumar th) appeared '
for the applicant in support of the rule : —The Mémlatd4r having-
passed the decree with the consent of the parties, he could not
refuse to execute it in its entirety. - It was wrong to issue exe-
cution in part The Mémlatdar does not say in his report- which

~ was called for by this-Court, that the money was paid or even

_ tendered to us within two months. Tt was incumbent on the

opponent to pay the money within that time, and it is not alleged -
“that he didso.. If thé money had been brought to, us within the
tlme aO‘reed on, we could not have refused to accept it.

Skwmm V. Bhundarkar appeared for the opponent to show' ‘
- cause :—The Mamlatd4r’s decrees are illegal and, therefore, they
cannot ‘be executed. . The decrees ‘being illegal and inoperative, -
it was ot necessary for us to comply with them by paymO' the’

. amount within the- prescrlbed tlme '

PARSONS, J' :—The decree is one that the Mémlatdar could not
leO'ally make under the provisions of the Mamlatdd rs Act—cf. -
Shzdlmgapd, v. Kar ibasapa®—and consent of parties.could not
give him - powe1 to make it. The complaint of the applicant,
however; is; not that the decree is bad, but' that the Mémla,tdér -
has wrongly found that the n10ney was pald ‘within the two
. months” time allowed for its payment, and has Wrongly, there-
fore, refused to give - him the possessxon which was decreed to
~him if the money was 1ot pald He asks us to find that the full
amount  of 1 money - ordered to be pald was not duly tendered by :
" the opponent and to direct the Mémlatdér to put him into pos~

~ session. We are of opinion that it is.not open to us in the exer< ;
‘cise of our extraordmary Jurlsdlctlon to go into-this questlon of
fact and that+it would not be proper f£6r us’to further the exe-
- cution’ of the 1rregula,r decree, especially as the applicant * has a
“clear remedy by suit. - We, therefore, discharge the rule n both -
cases, but under the: c1rcumstencee, Wlthout 60sts Sy

.Rule dzscﬁarged

(1) P J., 1887, p. 109 )
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