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Ahe:privies; that proccedmms appear. £0. have been taken aff'a,mst ‘ohe . {189‘5.
-owner of the land, though he had no interest or property in the T Mun.

huts, receives no' rent therefrom, and’ could not: pull them down. O‘;‘;ﬁgﬁy :

The ar gument based on inconvenience may.be a matter for executive S
- cons1de1 atlon. We do’ not thmk it is msupemble, for the Com- - DiNsua,
missioner may erect public privies “under se¢tion.252, Any how we
cannot take it into consideration in interpreting the precise words of
section 248." The same reasoning which would seek to makeé the
“fazenddrs liable under this section mlght be apphed. with eq_ua,l effect
to Government, where it has let State lands on long leases to private
persons for building purposes. Such an application could never have
been 'in’ contemplation in enacting these. 1eo=ulatxons for plomotm(rl
the sa.mta.ry efficiency .of private houses. . _ ‘ .

For the reasons stated above, I am of opmmn that the quest1ons~
1efe1red to- thls Courf must be answered in the nega‘(we. -

- APPELLATE CIVIL.
' Dafow My, Jusﬁwe Pm 50118 omd 1111 Justwe Candy. -

A’NA’ BIN BHIKA'PPA’ RAHA'TE (ORIGINAL DEFENDANT No 1), 1595.
* APPELLANT, v, APPA' 'mN BA’BA'JI RAHA’TE (ORIGINAL‘ PLAINTII‘F), July 23.
RESPONDENT. . : — o

Possesswn-—-Jomt pr Q[]M %) J—;S'mt by co-owner for caa’uswe possesswn-

A . Practice—Procedure. c- :

The plamhﬁ sued for possession of certain land. The lower Court held that’ the

land was the joint property of the plaintiff and- defendant, but finding that the

plaintiff had been in ‘exclusive possessmn allowed his clalm and gave him a decree,:
_On second appeal, :

. Held, that exclusive possession could not; be ‘awarded uﬁiess,exélus’iire title v.vas :
proved, On plaintiff’s application, which was not opposed by the defendant, the
decree of the lower Court was vaned‘and the plamtxff was awarded Jomt possessmn
of the property in sult, - . '
- <SEe6ND. appeal ‘from the demsmn of Réo Bahadur Chmta,mau‘

"VNarayan ‘Bhat, Joint - First Class- Subordmafoe Judge: of qétara,

- with appellate powers, - Suit for possession-of land. - The plaint= -

iff:alleged that- he had purchased it in-the’year 1889 and had‘
# Second Appeai No, 878" of 1893,
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leased i to one Bhaga1 whom the defendants.had wrongfully

fdlspossessed on.the 16th: August 1890. The plaintiff had previ-
~ ously brought. a possessory suit against. the defendants but his
- claim had been rejected.

~ The. ﬁrst defendant alleged that the la.nd was the, 301nt pro-:

‘.petty of himself and the plaintiff, ‘and he  contended that the

plaintiff’s only’ rlght was to. part1t1on, and’ that he could not sue
for possession. - : .

"+ Defendants Nos. 2 and'3 dl(l not contest the p]amtlﬂf’s clalm. :I ‘
~ The Subordlnate 1 udge found that the land was the 301!1!,'

property of the plaintiff and defendant No.1 and he dismissed -
 the suit, holding that the p1a1nt1ff 5 proper remedy was a suit for

pa1 titioh.

On appeal by the plamt1ff the J udge rfound that the propelty was -

_-joint, bub that the plaintiff had enjoyed it sepatately since the time

of its aequ1s1t1on He held that the first defendant had no right
to take it out of the plaintif’s possession, and he, therefore, reversed
the decree and al]owed the plaintiff’s claim. ‘

Defendant N 0.:1 appealed to the High Court.

Bdlcm 4 Bhagq;at for tlee appellant- (defendant No. 1y '—-—The

- plamtlff sought to recover possession on the ground that he was'
. the .sole owner. of the land. The Judge found that the land was

Joint - property, and the plaintiff, therefore, has no right to exclusive

.+ vpossession, . The plaintiff must sue for pa.rtltlon—Pamshmm V.

Mwajzﬂ) . - . R
Mahadeo V. Bhat f01 the 1espondent (plamtlff) —The plam’aff»

' has been.in ‘possession since the land was purchased. He leased it

~ to Bhégéi, from .whom defendant- No. 1 took wrongful possessmn N

. The defendant is a trespasser and ought not to be allowed to.

" xetain possession “which he has wrongfully taken. The questwn is

. tenant of a . co-parcener -who is-in possession; “We' submlt that’ he'

cannot. He may sue-to set aside the alienation of a co-parcener,so -

. far as hls interest is concerned, or he may sue for a- general partltwn

£ the plamtlff cannot 1eta1n ‘exclusjve: possessron he should be g'l:ven i

(1) dnte. p. 569. !

‘whether a co-parcener who is not in possessmn ca.n dlspossess a’

AN
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- Jandrdan® ;, Krishnardo v. Govind Trimbak @ ;. Mahdbalaya v

Timayd @ ; Wahid Alam v. Sufat Alam<4) and, Kcillapa v. Venka- .

N tes]a(5)

:‘thls action to obta.m possession of a certain piece of land of which’

,,he a.lleged he was the owner by purchase in October, 1889.. "The

defendant No. 1’s contention was that the land ‘was the joint pro-

perty of himself and the plamtlﬁ but he asselted his own sole right

to retain possession, and said that plamhff’s remedy was to bring.

‘a sult for partﬂ:lon The other defendants were tenants only of the '

: land

The fiist Coult found, that the land was ;;omt and (hsmrssed
the suit. . The Subordinate Judge remarks:—* As the defendant
‘No. 1 has aright to retain-the possession-of the property in dispute

as a tenant-in-common, the plaintiff is not entitled to maintain this -

‘suit. His proper remedy, if so advised, is a’suit for partition.”
- The Appellate Court, though it ameed ‘that the land was joint,
awarded the pla.mtlﬁ' exclusive * possession. The . Judge says:

-+ Although the land was bought out of - the joint funds, still the .
plaintiff has heen enjoying it separately from the date of - its acqui-
sition, and defendant No. 1 cannot.take it colluswely or forcibly out of. -

' thie hands of plaintiff’s tenant, Defendant, No. 1 can claim a share in

the land and other undivided property, if any, in a properly consti- -
.tuted partition suit. ” He 1efused however, to give e1thex mesne_

ploﬁts or costs. : o

. .In our opinion, the decree of the lower Appella,te Court 1s W ong a,nd‘ :

e cannot be maintained, Unless exclusive titleis proved, exclusive:
 possession cannot be awarded in.a suit of this nature (see the ruling -
of this- Court in Parashrim v.. Mirdji®). The plaintiff failéd to-.
- prove his’exclusive title, agd, therefore, the decree of the first Court :
) dlsmlssmg his suit; is strictly right.  Upon the state of facts, how- .
ever, that after a full inquiry the lower Courts found to exist, it-was |
'open to e1the1 of them to have given the plalntlﬂ' a decree for 301nt ’

possesswn, that belng the.only. rehef to which on those facts he was.

(1) LL R, 5Bom., 499, . LT R 12 AL, 656, 5 s
e 12 Bom, H, C, Rep., 85, . . O LR, 2Bom, 676, .

@ 12 BomrH. CrBop., 188, () P 7, £0r°1895, p, 161 ; ante pu 569,

Parsoxs, J. :—Plaintiff hawng fauled ina possessmy suit brought -
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- entitled. Appalently né Such 1equest was made to thosa Comt

each of the’ pa.1t1es being ‘anxious only to establish his,own right to
oxcluswe possession and so to throw on'the- other the onus of bnngmg
a pa1t1tmn suite L : - :

T’ this Court the p]amtlﬁ has asked us to gwe him th1s relief,

and his right to obtain it is not seriously disputed by the other side.

.

Amendmg‘, thelefme, the decree of the -lower Appellate Court, we
award the plaintiff joint possession of. the property in suit. Had
the defendant No. 1 not contended for his own right to exclusive pos-

- session, we  should have glven him his ‘costs, ‘but as it is, we think

that plaintiff should bear his own, and pay-a moiety of the costs of‘
the d.efendan‘o No. 1 throughou‘c

o D'ebrce amended,

e ofm

-Befow Mr Justwe Pom 3018 and Mr. Jushce C’omol/. .

“RA'MRA'O TA ’TYA’J I PA’TIL (ORIGINAL PLAINTII“F), APPLICANT, v
BA’BA’JI DHONDJI BIBVE (ORIGINAL DEFENDANT), OPPONDNT.

Mumlatdciw “Act” (Bombay ot 11T o 1876)—-szsdwtwn of - lllamlatdm-—-

Tivegular decree of Mimilatdaic made by consent of par tms—Subsequent w;ﬁasal by -
“ Mdnlaiddr to order exeeution of deeros—Eatraordinar, Y Junsdwtwn of Huh
C’omt—Questwns of ot —Ps uctwe-Pq ocedm e : .

The apphcant brought two possessory. sults against the opponent in the Mé,mlat- :

~der’s Court for the recovery of cerfain pieces of land. "By consent, decrees Were‘

: passed in these suits, that unléss the. opponent paid a certain sum of fioney to the

applicant; within two months, the latter should get possession, After the expiration
of two' months the applicant, allegtng that the money had not been paid as agreed,

" applied for executlon of the de¢rees, Tho Mémlatda found that the money- had :

- been tendered to’ the apphcant, but had been wrongful]y refused by him, He' ordered

execution to issue as to costs, but declined to make any order as to possessxon. The

’ applicant’ t'hereupon apphed to the ngh Court in its ex‘u a01d1na1y ;junsdmtxon and '

a\leged thab ‘ohe money had not been duly tcndelcd.

Hecd that the deerees were such as the Mémlatdér could xot lega,lly make under,'
the: provisiong of {16 Mamlatdirs’ Act (Bombay At III of 1876), and the consent of'

. pv.r’cles could not. gwe him power to doiso, -

%Apphcatwns l\os. 10& !m.d 100 oi 1895 under the extraordmary Jumdxchon.
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