VOL. XX.] ~ ° - BOMBAY SERIES,

APPELLATE CIVIL.

: Zv’efaré the Borourable Mr, Farran, Chief Justicz‘a,:;;;cl M. Justice Parsons.

PARASHRA'M varip BA’ PU (orteInaL Desexpast No. 3, APPF;LIA\T .
MIRA'JI vavraD SUBHA’NA AND OTHERS (ORIGI\AL PramNrIFss), Rns
PONDENTS.*- » e

. Pr actzce——Posw»;zon——Smt Sor wcluswe passesszo:z Juzm! ownership zn ovezl at
- hearing—Procedure, -

Exclusive possession can only De awarded on proof of exelusive title. -

" If @ case nob alleged by the plaintiff is disclosed in the evidence, thc‘ Court can
allow it to be seb up, provided a specific issue is 1a1<ed on it aml thy “defendant is given
’an oppmtumty of meeting ib. :

Srcoxp appeal front the decision of Rmo Ba,hadtu N. G. Pnadke,
Joint First Class Subordmate J udgﬂ with appellabe powers, ab

Sholapul. R , . .
Suit fOL, possessxon of ]and The plaintiffs claimed exclusive

possession ab the hearing, and gave evidence that the land had been i
allowed to them on-partition. They alleged that it had actually .

_“béen in their possession previously to 1879, but that on leaving
their village in that year they had entrusted the land to defend-
ants Nos. 1 and 2 who were their relations. N

Defendants Nos. 1 and 2 adrmbted the clmm
Defcndant No. 3 alleged that the land was his and plea,ded

limitation,
The Subordmate Judge dlbmlqsed the suit, holding that the

- spit was barled

' On %ppeal the District J udoe 1eversed the decree and a,walded
the plaintiffs’ claim. - He found, however, that the alleged parti-

tion had not been ,prov.ed,. and that the land was joint ; that it -
~ belonged to three brothérs, viz., Mirdji (plaintiff No. 1), Béhdji

(the father of plaintiff No.2), and Rz’tyﬁji (tather of defendants

Nos. 1 and 2), and that defendant No 3 (appellant) had purchased

it from Réyéji.- ,
Defendanb \To. 3 ‘Lppealed to the Righ Oourt.
- Lo becond Appeal, N7, 784 of 1823,
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Minekshdah J. T, Ze Ja1lhaqb f01 the appell:mt \defendant No. 3)
—The Judge has given the plamtxffs a, declee for exclusive
possession although he holds the property to be joint. That
decree is wrong—Eshan Chinder Singh v. Shdmd Churn Bhuttom :
Mohwmmud Zahoor Ali Khdn v. Mussuiat Thakoordnee Rutta'
Koer® ; ; Lakshmibdi v. Hari bin Ravjz<3)

v ﬂ[a/zadeo V. Blzat,for the respc_)nclents (plaintiffs) :;The Judge
found that the property was not divided. - We are, therefore,
entitled to it along with the defendants, :

I‘ARRAN’ C. J.:—The decree in this suit cannof, we think, be. .
supportcd in its present form. -The plaintiffs asked for exclusive
possession of the property in suit; alleging in their evidence that

_it- had been -allotted to' them on 4 partition. The Judge-of the .
~lower appellate Court found -that the partition was. not proved

and that the propérty- was Jo111t Nevertheless ‘he passed. a
decree in favour of the plamtlﬁ's, awardmo them the exclusive

. possession cleumed. - This was 1lleaal He could only gwe exclu— ‘
sive possession if he found exclusxve tltle pzoved

“In pomt of fact’ the Judge his nob spec:ﬁcally found upon the Yk

. case seb- up by the ‘plaiiitiffs. - He has come- to the conclusion,

that the plaintiffs and defendants Nos. 1 and 2, the sons of Raydji,
lfrom whom the appellant (original defendant. No. 3) has pur-.
chased] were ownersin co- -parcenery of the property. - This, how- -

_ ever, the phmtxﬁ's did niot allege, and it was a state of things on"

which-the parties did not go to trial'in: the Court of first instance.
When' the Judge found that the eviderce tended to show joint
OWDeI’Shlp, it was open to hiri, we think, having regard to the
- cases of Wahid Alam.v. Safat Alam®, Bdbdji v. Vdsudep® and
Idlldpa v. Ve:zkates]&@ to have allowed the plzunmffs to set up
‘that case ;. but if he did: so, he. should have raised ‘s speexﬁe issue
on the point, and (rlven the defendant Pmashmm an opportumty'
oi meetm@ it. 7 ’

We, thelefme 1eve1se the decree of the lower appellate Court

);' and remand the case for re-tmal on the, meuts Should the J udore

()11 Moore’s T, App,7 PO ¢ L R UAu 556,
@ 1bid, 468, e L.R 1 Bom,, 95 ;
- m. H.C. Rep., Lo . OLL B,2Bom 616.
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consmder it necessary in the interests of justice to raise the point -
" PARASHRA'M, .

of joint ownershlp, he should do so by a distinet issue-and allow”
‘the parties an’ opportunity of a.dducmg evidence. The lower
-appellate Court can deal with all the costs mcludma the costs of
this appeal, A '
o Decree reversed and case vemanded.
- ORIGINAL CIVIL.
Before the’ Honourable O/'nef Justice Frm X7 omd M. Justice Strachey
IKRISHNARA’O RA’NICHANDRA AND ANOTHER (omemu DEFENDANTS 1- -2),

- APPELLANTS, v. BENA'BA'L (OBIGINAL PLAI‘ITIFF) AND OTHERS, Resroxp-

B . R e

Wzll-—-C’onstructwn——Bequcst to childr en-—Meanm_q of tfw expression “cluldrcn —

Unempccted beguests — How Court treats—Gift to & class—Rule in Tdgore case—

Ezxecutors—Right of ‘executors to have sums lent to the estatc allowed them in

" aceount—Limitation— Legacy—G@ift of income as required with trust for accumula-

tion of balance—No pight to arrears once accumulated.

Conmdexa.txons whxch only show that a testator has made a disposition in his will .

whlch the Court is surprised to find there, though they ‘might have determined the
-gense in which the testator hid used an ambiguous expression, cannot of themselves
lead the Court to refuse to give effect to the plain’language he has employed e. g to-
read a bequest.to ** children . as a bequest to *‘ sons” only. . . .

" A'bequest to  the children of R, living at _h;s decease where some such ‘children
_ -are in existence at the date of “the will, need not be construed asa gift to a class of
which some members mxght come into emstence after the testator’s deatly, when such 8

. «constrnetion would manifestly’ defeat tho pmnary dbject of the testator. -

The right of executm 3, who have used theie own monies for the purposes of the estate

o be allowed thein in their accoun‘cs cannot be affected by limitation befoxe such
accounts are faken. ) . I o

. A direetion in a will to trustees to pa‘.y to a Hindu lady 80 much of certain dividends

as she might from time to time require for her own use and support, , &c., and to accumu-

Jate the surplus not reqaired by her upon certain trusts specified, entitles the legatee to
© veceive, if she requires it, the “hole interest as it falls due; but not to claim atterwards

amounts wliieh she did not reqmre ‘as they fell due and which have been accumulated,-

and thxs is 50 whether the trust for which accumulatwn is directed is valid or invalid,

- Suit for the construction of a will.:
The plam’mﬁ’ was the. grand- dauohter of one Sakhalém Luxu-

~monji Who died in October, 1865, leaving him surviving 2 son -

Suxt No 221 of 1893 Appeal No, 874.
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