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- _that the lower Courts were erng m precludln the plamtlﬁ' 1895,

“from giving proof of the statemént. .- . . : Omumxmr
: L BT RASE

" Tb4s admitted by i'.he learned counsel for the partxes that " Mouzkx. -
* the whole case turns on fhe first issue framed by the Subor-- =~ AR
“dinate: Judge “"We, thev-efore, refer this issue for trial and find~ -
ing on the-two par’os thereof by the. District Court after takmo‘.
"'~ev1dence The finding to be certlﬁed to this- Court w1th1n
" three months. : -
Issua sent down. *

APPELLATE CIVIL

e

Before the Honom able M‘ Faa mn, C’/nef Justice, and Mr. Justice Par 50N, .

DOSHI FULCHAND (ORIGINAL PLAINTIFF), A.PPELLAN’J.‘, . MA'LEK 7 1895, o
. . DA'JIRA'T (ORIGINAL DEFENDANT), RESPONDENT* R, July 1t +-

- Tghukeddr—Gujardt Tcilukda’rs Act (Bom. Act VI of 1888), Sece 31—M ort_qage
qf tcilukda’rb ostate—Validity of 'morz‘gaye befmethe Act—Decrec upon the maw-
. gage Jon sale of taluldars estate. : - . .
A té.lukdar 6f the Ahmedabad dhtnet mortgaged hls ta’lukdah i property in 1886,
“Tn 1892 the mortgagee suecl to enforce his lien by sale of the mortrraged property.
< The Court passed a decrée aO'amst the talukddr personally, holding that i ha.d
- no power under s¢ctiops 31 and 32 of the Gu‘]ar.it Talukddrs’ Acb (VI of 1883 )(1) to )
dxrect a sa.le of the ta’lukdmo estate. s . ce
. Lo, *AppealNo530f18941 T Y
(1)* The followmg are the sectlous of Act VI of 1888 referred tot—
t 31._ (1) No mcumbrance on’ a talukdér’s esta.te, or on a.ny portmn thereof,’ made .
- by the tatukd4} after thls Act comes into’foree, shall be vahd as to any time beyon&
' such talukdar’s natuxal life,’ unless sich- incumbrance. is made - with the pr ewous L
' wrxtten cousent, of the T4lukda'ri Settlement Officer or of some other oﬂicer appomt
ed by the Govemor in Couneﬂ in this behalf. " : -

B ¢ No ahenatlon of & té.lukdér s estate or ‘of any portlon thereof o~ of any share ‘
“or interest therem, made after this Act comes into force shall be. valid, unless such
alienation is made with' the previous'sanction of the Governor in ‘Counicil; which
_sanction shall not be given except upon “the condition that the entire’ respons1b1h{5y_f'3
“for the portion.of the jama.and of the village cxpenses ‘and’ pohce charges due”in .
R respect of the alienated area., shall thenceforward vest in. the'ahenee and nob in’ tho
té,lukdar. L R o e R :
(1) No consent or sanctlon givén under the last preceding sectlon shall be
deemed to alfect any-right-of -Government- ‘under- section 3 of Bombay Aet VII of
- 1863 (an Aet for the Summary Settlenint of dldims to e,vemptzon Jrom the pagmenz E
qf Go'uemment land-revenue, _a'nd for. regula,tmg the Yerms upon whwh such e.z'em];- .
t@on “shall be recognised in fulure,in tlzose parts of the Bombay y Prp esidenoy wkw/z .
re not subject to the opemtmn of Aet XI of 1852 of tlw Countil of Imlza), o

:B 425—5 :
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Held, reversmg the decree, that the mortgage.havmg been eﬁected puor to. the
commg into force of the Gujarst Talukdars® Act (1888) was not invalidated by,

. clause 1 of section 31 of the Act, and that the Court was bound tq pa,ss a decree fok
_ sale in default of pajmeit of the thortgage-debt. . - Toe

: ere—Whether the px\operty could be sold without the sanction of the Gover-
nor in Councll, regard bemg had to the prov1swns of clause 2 of section 31 of t he

A, * . .
N agar Pm'g]z . Jwa’bhm(l) douhted
" ArpEal from the. decxsmn of G. McCorkell Dlstnet Judge ot‘

Ahmeda,ba.d in Suit No. 26 of 1892

* The properby in drspute was a. talukdam estate belongmg to -

. Mé,lek Déjirsj Ajambhal. . . Ce

The property was mortoaged to one Trl.bhovan Ralchand by a

‘ mortgage-bond for Rs. ‘879 on 21st December, 1886.

Tnbhovan Réichand” ‘assigned the mortgage to the plamtlﬁ

~and in 1892 the plaintiff filed thig suit.to tecover Rs, 2,438, being -
" the amount of principal and mterest due on the mortoage by
: sale of the mortgatred property

'S

The defendants, who were the helrs of the mortgagor, bemg
minors were represented by the Collector of Ahmedabad as their.

- guardian, They pleaded (infer alia) that the property in suit.

. being & tdfukdirs estate, the plamtlﬁ' was not entitled t6 a decree

_ for sale of the mortga,ged property, and that he-could not recover '
. mterest exceedmg the amount of the pr1nc1pal e

" The District Judge held that' under, the Grugarat "l‘élukdérs
Act (Bombay Act VI of 1888) the plamtlﬁ could not obtam a.

*decree against the tdlukddrs estate.

_ The followmg extract from his ]udgmenb gives: h1s reasons —

“This quite t; trué that the mortgage lien was created before the- passing of the
Tahikdan Act.  But it appears tome that under sections 81 and 32 (of the Act)
Civil Qourts-are barred from- imposing incumbrances on a taflulcd'dm estate, éven
though the ba51s'of such incumbrances 'may be found embodied in contracts entered

- into’ by tallukdars beford .the passing of the Act, No doubt a deeree passed before
the passmg of the Talukdan Act wounld ‘be bmdmg on the esta.te I)r this spirit-T ..

L "ﬂ)ILR.,mBom.,so LS e

‘@ And hothmé' in tHe Tast preced\ng seetlon .shall apply to the: proyerty of “any: :
th{zkur to which section 28 of the Broach and Kgira Encumbered Estates Act, 1881, -

. 1s~apphcab1 o be deemed to aﬁ.’ect the power. of the managet of a,ny thdkur s im- .
" moveable’ pr0p°rty under sectxon B of the sa,ul Act. e :
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J:ea.d the ruhng at page 94- of the Prmted Judgments for 1892, ., (Kalhcm Motz

. Pa’thublmz(l) )

-On’ Phese grounds the Dlstrlct Judge passed a, decree for.-

-Bs. 2438 and. costs against he - “personal estate of the. deceased

- talukddr so far as the same mlght have coime into_the possession -
: ‘of his heirs, the defendants on ‘the record He directed the ;
. plamtlﬁ to pay the cqsts mcurred by the defendant Oolleetor e

Ao'amst this decision the plamhff preferred - second appe&l to'

: the ngh Court

F. R. Vicedjt (w1th h1m Gaﬂpaf S’adoisﬁw Rda) for appellant
The mortgagee is entitled to a decree against the mortgaged pro—

perty. -Our mortgage was execubed. before Bombay Act VIof "

- 1888 was passed. - Sections 31 and 32 of the Act “are not retro-
spective. -They apply in‘the case of any charge or incumbrance
-made gfter the Act came inte force. * Our mortgage i is, therefore,

perfectly valid; and we are entitled to a decree for sale of the,

mortgaged property—Aagar ng/a v. Jwabhaz‘2> We are also\

entitled o interest, at the stipulated rate till date of payment

Réo Séheb Vdsadev J. Kzrtzkm Government Pleader Jfor the

- respondent : :~—The object of the Télukdérl Act is'to. preserve
talukdari estates. and. prevent their - passing into" the hands of

‘strangers. With: this obJect sections 81 and 32 of the 'lélukdérlf Vf

)
Act appear to have beén framed No- ahenaﬁlon of 4* télukdér S-

entate i is valid except when made with the previous -sanction of

the local Government The obJect of the- Aet would be defeated
_if 'the Civil Courts were to-pass decrees for sale of t4lukdire

‘property A sale-by the Court, followed by conﬁrmatxon of sale ‘
and'graht of sale certificate, is-an “ alienation ” within thé méau-~"
ing of section 31, clause 2, of the Act— Kallidn Moki V. Patimblmz(” ‘

The ruling in Naga"r Prdg/z v. Jivdbhai® is nob correct

Parsons, J.:—The mortgage sued on* belng prmr in date to the 3
‘commg into force .of the Gujarst Tlukddrs . Act, 1888, is not' :
- invalidated by clause’l of section 381 of that Act, and is one

which the deceased talukd4r had power to execute. We think,

therefore, that the Court was bound to give the plaintiff' the
rights Whlch he acqmred under that mortdage ‘and pass a decree ‘

for sale in’ default of payment of the mortgacedebt.' oo
. (1)1 L.R.,17Bom 289, . @1 L, R, 19 Bom., 80,
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- ,_f1,8§5- . The pomt taken before us, that the property cannot.be sold
" Dosmr . havmg regard to the provisions of clause 2 of the- sectlon abové -
:FuLeAND

T * mentioned, will only ariseif the plaintiff applies for an order ab="'
A i)l}t{g;ﬁ.’f; ~ solute for sale (under sectlon 89 of the Transfer of Property.
e ' Act) and is then unable to show the’ sanctlon of the Governor in

_-Council to the proposed sale. © It would therefore be premature )
for us to discuss that pomt ST een -

".As, however,- the case of Nagm Pragji V. Jnabhm(l) has been
clted to us, we think.it right, to record our doubt as to, the cor-"
_rectness. of that declslon ‘which should, we think, if the .case
again cornes before this- Court, be tested by a reference to a Full E
Bench : . :

We consider that the decree suﬂicxently declares the personal
liability of the defendants They will under its execution hdve .
‘to. dccount for the assets of the deceased which have ¢ome -into
‘théir hands; and will, of - course, be hable pelsoxlally in case of
failure to account ‘

The Judge has. refused «to award 1nte1est from date of su1t
Tn this he i3 wrong. In & suit on'a mortgage -the, plalntlff is
: entltled to mte1est down to the date of the decree. - We' mitst
award the plamtlff Rs. 870 with 1nte1est at'two per cent. per
. momth from December 2lst -1886, .tQ Septembe1 19th, 1893, and
. We allow further interest on the 870 rupees ab six per cent flOlIl
September 20th, 1893, to payment. - A

- The J udge has glven ‘the Collectox' costs 43 acramst the plamtv :

iff, but the Collector appeared in the suit ‘only as guardian for the -

suit; of the minor défendants, and the plamtlﬁ is.not Tiable for

the costs incurred by him ia so appearmcr which the Collector :
. can chdrge to.the estate of the minors. -: = -

We amend the declee by altering the- decretal amount as above

 stated, and by atrlkmg out the order dlrectmg pla1nt1ff to pay.
‘the costs incurred By the defendant Collector and by addlng an,
order to the effect: that, in default of the payment of the’ decretalz
“amount with costs in the lower Oourt and this Court within “six,

months of this date, the plamtlﬁ' may. apply for an order a,’b~_ :

: solute for sale of the mortgaored property

: Decree amemled.
) LL.R,19Bom, 80. -
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