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“the" pla,mtlff cannot clmm a permd of* hrmtatlon and a 1mht to res , -
‘deém’ as #f he Were 2 pmty to the mox'tdaoe ot the 28th l’ebluary,"
187 7, or a5 if ‘the defendants Nos. 1 and g were then mortwagmf*. .
. his share” as’ hls agents. The poesessmn ‘of B4b4ji and’ of*the |
defendants N os 3 to 6-as mo1twaorees would clearly be adverse -
.to the plaintiff as the purchaser ‘'of the one-third-share of Bébaji, ;A:l
_ See Datto X Baba;z @y 'I‘he sult for tlns pal cel is. tnne-barred "

' also. JE R A ST

We conﬁlm the declee of the lower appellate Court wath costs .
T . D@ciee confo'me’d, B
WP, 1894, p. 140,

- j-APP_ELLATE | OI}TIL..’

.Befme M, Justzce Jardme and M, Jusme Pcusons
CHAMANBU 5A’VJE \dAHO’\IEDALI BOHORI (OBIGINAL PLAINTIFF),
AI’I‘ELLANT, v. MULTA'NCHAND SHIVRA'M (ORIGINAL DEFENDANT),
Rxspowm.'r* n,' .o . o e i

.

Reyzstraizan Act (I1I of 1.877), Sce. 17, 'C’Z (b)-—fnzl:cm Z’udcnce Act (I of 187")‘, Sec.
32 C1, (6)-Wzll~—;$'tatemen‘t—-WoMs net. pmpmtmg or- qpemtmy to wzngm,sﬁ
an interestt in the present or m futmc '. £

: uectl()ll 17; ctause (B)- of fle Reg;sh'atxon Acb (III of 1874) does not rendera.

passage in"a wxll inadmisstble in gvidence if the words of it do mot purport of

o_perate to extmgmsh an mterest in the pxesent orin future, hut state only past facts

Such a statement would; 1f proved, bg admissible also- under seetwn 32 clause (6)

of the Indmnvadence Act’(I of 1812) . ) °. R ‘ .

: SEGOND appeal -from- the demsmn of 'S, Hammlck Dlstrlcﬁ

VJ udge' of Ahmednagar; confirming. ‘the decree of Réo 'Ba,hédur

G A Mankar, First Class Subordmate J ud(re. L ‘. N

el

The plamhﬁ sued: to obtain - declamtlon that a’ Certam hous’e :
w]nch she had obtained from her .husband a8 dowry was not
hahIe to’ a,ttaehment by.the defendant 1n executmn of. a decree o
aﬂamst hel sons and grandsens. e : LA

The de’fendant contended that the house belonged to hls ]udg- ]
ment-debtors and knob to 'the p'laxntrff o o ‘

o ® Second Appeal No. 555 oi 1693,

. A . T
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' o AT
The Subordlnate Juda*e reJected the clalm. A The'followmg is . 189,

= — 4
o exbmcb from hlS ]udgmen‘o Booo ot Lo T O
o e Ve
“Thgre 1s no questxon about the property in (hspute h:wnw belon"ed to thc MUhATﬁi
oy

plaintiff’s husband,  Bu "the Rlgintiff has -not succceded +in proying ] her-allewatmn ’
that it was granted. o her’ by ‘her husband in, Jen of dower. ‘For the _phrpesé of
provmrv her allegation on tlns _pmnt the pla.mtxff has caused a, documenb "Exhibit
© A toDe produced contammn» a clause relatmo‘ to.ths grant- of the pmperhy in
dispute to: her it lien of c'lower. “The donument Exlnlm; A, of wluch D}anxt Bisa
Marzitlu translahon, is'said to be i m Gu]aratx ;butb is tlanshterabed in Am’mc accordmor
" ta wityess No, 43, and purpqrts to be a will of the' plaintift’s husba.nd Bub the
*clause in the - -document relating %o ‘the’ grant,of the progerty in dxspute to the
plamtxif by her hushand in Jieu. of dowdr ddes nob .appear t0 bea testamentary dis-
- position ot‘ the. said 1110pe1ty by.him, "For * will”. means the-leval declaration of
--'the mtentxons of the testator with respect to -his propert s whu:'h he desires t6 be
carmed into effect after his death according to sectjon 3, Act:X of 1860, and Agt’ Y
of 1881, But in the portion of the document, Exhibit A; 1e1aung to the property-
n dnspute, it is s,tated that the property in dispute was alx-ea.dy ngen to the plaintift
"Tin lieu of . dOWer, and that the maker of the dot¢ument had 1o longcx‘ any noht to it,
’ nn(l that his heirs-and-sugeessors shouId also'have fione.: ThlS éannot be consxdex-ed
to be'a t;est'tmentary dlspos1t10n ofithe property, as it was effected 41 the lifo-time
*of the plamhﬁs husband,’ Supposmfr Exhlbn‘; A to-be a \ull -the. pbrtlon thereof
reP.itmg to the propezt’y in dispute cannob be said to bea testamentary (hbpomtion
“of the smd property, If ib ds not a parb of the wxll, it requires fo be stalpped aud -
regxstered accordmg to the prev1s1ons of the Stamp and the. Registration Acts, ag it
~isa convéyane‘e of immoveable property\of the value of upwards of Ls. 100, .But as .
itrds neither 'stamped nog renstered BLALY not adlmssxble in evxdencp Consequently
the plamtxﬁ was not allowed to. examme thnesses to" prove the docyment:. The._
v iplaintiff, hai not produced any- other’ evidence relatmg to tﬁe alleged g‘ra.nt of the
property in tlxspute to her by her husband in heu of dower.”” .

.. N .
-

. The fOﬂOWInO' is the translatlon' .of the matenal POI“GIOH o&
Exhlblt A refelred to inthe above ex‘omct —

“(As to) my. wxfc., Chamanbu, dauo'hter of Na;zlmbha;, T have mven her. both the
unmoveable properties (namely) the twé storiés of thé dwelling*house - which. ha\e’_
fallen " to myP share -and the % btlm (that is, “house built-of burnt, bricks andstons) -
afs hiba (a gift or-a béqugst with a return or- consxderahon)_, as gift, and-ag property- -
purchased (by- her) ‘in consxderatmn of her dowrg.- Chamanbu, the * daughter of °
Naqambh%u, is the owner and mukhtyé,x; of. both -these pxoperhes I ha.ve ne- mght,.r.,
" elaim or mterest whatever m both ﬁxese propertxes.” o :

On appeal by thé plamtlff the -Judo'e conﬁrmed the decree."’;
In h‘SJuag’menb he said : — L e

‘

"¢ The doeument Aisin the first mstame a wxll and in that capaclt_y it need not .
“obe 1eglstered But the appellant wishes to make use of it for her owuﬁulposes asa .
de‘clamtlon {haj certain property therein speclﬁed gnd wo,rth tnjre tian: Bs. 100 has -
bqon assrgned ’co hqr inlieu; of her dower. Reoalded from this pmnt of v:ew, the !
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) —yé}é, . document ceases %o’ be a w;ll and becomes ah mstrument ‘which purports to declare
: ‘T};;r' a right, or fnterest of tlhie, value of Rs. 100 i mnnoveable property, It 13 included
g 2, . . under (6) of Segtion 17 of the Reoxstmtxon ‘Act and not havm(’r been reg_\stexpd it
- TRATNG cannotbe admltted i evidence.” ~"' e : .

CIXANIL

The plamtlﬂ' prefelred a second appea'l

: P M, Mehtg (wrth Ganguum B. Rele) for the appellant (plam- '
i tlff) ~—The Judgé held Exhibit A to be a will.* Being & will it

" does not. require- remstratmn Fuxther it-does not create any in-
terest in oy rmht to unmoveablo pmperty 50 as to come -within-the- -
pale of seotlon 17.of the -Registration” Act (ITI-.of 1877) It
. merely contams a statement of’ fach and does Tiob purport to deal
. with any’ ploperty, because the propeity had already been deals. .
thh “before- the.: document ‘came into’ emstenee——Sakhm ain. .
“Krishndji v. Mmlan Kmsfmdjz(l), bhulmgapa v. Haribdi®; The

- statement in . the document " is. admissible - under olause (6) :

.

ectlon 3970f the Ev1dence Aot . o N

Ma,(-p/mson (Advocate Geneml with Ghanasham N. Z\arlft'ar m) -
fm the respondent (defendant) :—The d’ocument is “relied- dnasa "
document ‘of title. Tt is not’ pmduced merely to prove a. fact
~ As a document of title, it is"not admlsmble bemo unstamped“

an(l umeoustered T et e .

% o " .

JARDI\IE, J:i—The. lowe1 Coults held ‘the" follomn(r pessacre

in the Wﬂl inadntissible under the. Remstratlon Act of 1877:—

- S havg Given hel both - the nnmoveahle properties; (namely) the

‘two stories”of - the dwellmg—house, which’ have fallen “to’ my

- share, _ancl the Lothu’?') as_hila®, gs cnft and as (property)

."purchased {by Ter) .in considerstion of her dowry Chamanbu

. the dauo'hter of Na,]ambhal is the owner,. and mukhtyar of . both
) theée. (propertlee) 1 have no rwht clann or. 1nterest'whatever :
'km both these.two propertles o S U

We do not’ thmk that sect1on 17 clause (6) of that Act ren= "
Qérs l’:hlb part” of the "dogtiment madmxssﬂole, s the words do -
~.- not, punpott or’ opemte to. extinguish :an’ interest in tke pvesent
.\oz_lm fufum, but state only past fa,cts. The statement ,contamed
- in"the passage would, _if proved,. e admlssxble also. under sec- -
: .ft1on 32 clause (G), of the Indxan Ev1dence Act “We thmk then,

o .<nILR 5 Bom, 232, [ % ° (2)I’J 1890, p. 78"
) (3) ]xotlm p‘mobably means a house buxlt of burnt bricks and stoxe..
@ [Izba memfs a gxft ora bequest with g Tetyrn or consxderatwn. e
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- _that the lower Courts were erng m precludln the plamtlﬁ' 1895,

“from giving proof of the statemént. .- . . : Omumxmr
: L BT RASE

" Tb4s admitted by i'.he learned counsel for the partxes that " Mouzkx. -
* the whole case turns on fhe first issue framed by the Subor-- =~ AR
“dinate: Judge “"We, thev-efore, refer this issue for trial and find~ -
ing on the-two par’os thereof by the. District Court after takmo‘.
"'~ev1dence The finding to be certlﬁed to this- Court w1th1n
" three months. : -
Issua sent down. *

APPELLATE CIVIL

e

Before the Honom able M‘ Faa mn, C’/nef Justice, and Mr. Justice Par 50N, .

DOSHI FULCHAND (ORIGINAL PLAINTIFF), A.PPELLAN’J.‘, . MA'LEK 7 1895, o
. . DA'JIRA'T (ORIGINAL DEFENDANT), RESPONDENT* R, July 1t +-

- Tghukeddr—Gujardt Tcilukda’rs Act (Bom. Act VI of 1888), Sece 31—M ort_qage
qf tcilukda’rb ostate—Validity of 'morz‘gaye befmethe Act—Decrec upon the maw-
. gage Jon sale of taluldars estate. : - . .
A té.lukdar 6f the Ahmedabad dhtnet mortgaged hls ta’lukdah i property in 1886,
“Tn 1892 the mortgagee suecl to enforce his lien by sale of the mortrraged property.
< The Court passed a decrée aO'amst the talukddr personally, holding that i ha.d
- no power under s¢ctiops 31 and 32 of the Gu‘]ar.it Talukddrs’ Acb (VI of 1883 )(1) to )
dxrect a sa.le of the ta’lukdmo estate. s . ce
. Lo, *AppealNo530f18941 T Y
(1)* The followmg are the sectlous of Act VI of 1888 referred tot—
t 31._ (1) No mcumbrance on’ a talukdér’s esta.te, or on a.ny portmn thereof,’ made .
- by the tatukd4} after thls Act comes into’foree, shall be vahd as to any time beyon&
' such talukdar’s natuxal life,’ unless sich- incumbrance. is made - with the pr ewous L
' wrxtten cousent, of the T4lukda'ri Settlement Officer or of some other oﬂicer appomt
ed by the Govemor in Couneﬂ in this behalf. " : -

B ¢ No ahenatlon of & té.lukdér s estate or ‘of any portlon thereof o~ of any share ‘
“or interest therem, made after this Act comes into force shall be. valid, unless such
alienation is made with' the previous'sanction of the Governor in ‘Counicil; which
_sanction shall not be given except upon “the condition that the entire’ respons1b1h{5y_f'3
“for the portion.of the jama.and of the village cxpenses ‘and’ pohce charges due”in .
R respect of the alienated area., shall thenceforward vest in. the'ahenee and nob in’ tho
té,lukdar. L R o e R :
(1) No consent or sanctlon givén under the last preceding sectlon shall be
deemed to alfect any-right-of -Government- ‘under- section 3 of Bombay Aet VII of
- 1863 (an Aet for the Summary Settlenint of dldims to e,vemptzon Jrom the pagmenz E
qf Go'uemment land-revenue, _a'nd for. regula,tmg the Yerms upon whwh such e.z'em];- .
t@on “shall be recognised in fulure,in tlzose parts of the Bombay y Prp esidenoy wkw/z .
re not subject to the opemtmn of Aet XI of 1852 of tlw Countil of Imlza), o

:B 425—5 :
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