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vight of redemption and puts the appellant into possession *by _ - 1893
virtue of his right as mortgagee.” .In every essential it'is a deed  Pabeava
of mortgave and.not of asswnment and it is quite clear that by .'B:".ix.

it defendant No. 1 did not make over his whole interest to the
appellant.

‘We must, therefore, hold that the appella:nt was not the assignee,
but the sub-mortgagee of defendant. No. 1, and this being so on
the death of defendant No. 1 no cause of action survived to the
réspondent as against the appellant, and the suit abated under
section 368 of the Civil Procedure Code (Act XIV of 1882).
"We reverse the decree of the lower appellate Court, and order
that the respondent’s suit do abate and that he pay- the appel-
]ant s costs throughout.

Deeree reversed. Suit or dered to abate.

APPFLLATE CIVIL

Before My, Justwe Jardine and Mr. Justice Rinade.

'VA’N 1 axD (OTHERS (oricINaL DEFENDANTS Nos, 1—3), APPELLANTS, v. BA \T 1893.
'AND ANOTHER (ORIGINAL PLAINnx-'rs), RESPONDEI\TS * June 20,

Remstmlum det (III of 1877), Sec. 17, Cls. (b) and (h)——Instmment creatzn_q
a charge in the mature of a mor tgagB—Admzsmbzhiy qf documcnt.r compulsorily
eg«strable—-Eudance. . . ‘

A Lardrndma (agreement), dated 1Ith day of June, ]885, was passed b) A to B
0 the following effect :—

"¢ As my father Shivrém valad Keshav is dead, it has been arranged that I should )
succeed to his estate, ., ., ... Tart of this estate at Vigoda, censisting of a house, -
fields, cattlo and a cart, bas been given into your possession for use and enjoyment.
The reason thereof is that you have undertaken to pay Rs, 460 found due on an
adjustment of Lhdta from my father to Ganpatdss Khushdldds, I am ‘unable to pay

off this debt ; and so you have been put into possession of this propert} . 1shall
pass to you.a sale-deed in respect.of this property, and shall transfer the fields to
your name from the year 1888-89.”

Held, that the kardradma required registration, Tt did mot fall within the ’
exceptlon provided- for by elause (%) of section 17 of the Registration Act (III of
1877). It was not a document which merely created a right to demand another |
document, It created as between the parties to it a charge in the nature of a mort— ‘
gage, The document of itself declared a right, and the nrention of an mtentwn to’""
execu’ce 2 deed of sale mude no dlfference

s 1 R Second Appesl, No, 774 of 1893, -
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., An unregistered, mortgave-bond for onehundred-. rupees nnd upwards may be

admxssxble in evidence to prove the. smlple debﬁ or a personal obligation, but it ix
madmxssxble in endence to prove any nvht to'the property affected by 1t. '
SECO\D appeal from the dec1s1on of Réo Bahddur N N
\T:inavatl ' First Class” Subordinate Judde A P, at’ Dhuha., m’
Appeal No. 99 of 1892, "
a The pla1nt1ﬁ's sued to recover by part1t10n their two-thlrds share )
of ‘certain. property belonging to their father Shivrdm valad

:Keshav Végodekar. =Defendant No. 3 was the son of defendant'
No. 2 and the husband of defendant No. 1. = They pleaded (inter

alta) that after Shivrém’s death the plaintiff No. 1 had assigned
by a lar(197l(Lma the property in dispute to defendant No. 2 on his
undertaking to pay Shivrdm’s debts; that he had accordm(rlyf
paid those debts, and taken possessmn of the property as absolute .
owner. : ‘ ‘

The kardr no’mm was dated 11th day of June, 1885 and was tol

‘the following effect ;—

« As my father Shivrim valad Keshav is dead, it has been arranged that I should

 succced to Lis estate....... A part of this estate at Vigode, consisting of a house, .

fields, cattle and a cart, has been given into your possession for use and enjoyment;:

The reason thereof is that you have undertaken to pay Rs. 450 found due on an

ad]ustmeut of lLhdte from my father to Ganpatdds Khushaldds. I am anable to
pay off this debt ; ; and so you have been put in posse ssion of this property T shall:
pass to you & salé-deed in respect of this property and shmll tra nsfer the fields to_
your name from the year 1883-89.” .

The Subordmate Judge held that the hardraduia not havmg
Jbeen registered was inadmissible in ev1dence, and he passed a

_decree awarding the plaintifis’ elaim. |

This decree was varied, in appeal, by msertlncr a duectlon that

\plamhﬁs should pay.to defendant No. 2 Rs, 228; which he had .

- paid op p]a,mtlﬁ”s behalf on account of their father’s debt. °

‘Prom this decision the defendants preferred a second appeaI '

- The sole questlon arnued at the heanna' of th1s appeal was

~whether the l»amq ndimna of the 11th June, 1685 requlred reglstra-

' tlon.

Dajz £ ba]z Khare for appellant% :=—The first part of the karan-r
udma was a mere recital of a fact Whlch had occurred m the
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past.  The last portion contemplates & deed of sale.to’ Be‘ executed -

in the future, It does not of itself purport to create or transfer

_any interest in nnmoveable property of the value of one hundred -

rupees  and upwards. It only.gives a right to obtam another
document which when executed will create or, transfer such

interest, . It does not, thuefore, require remstratwn——Bm JO1ji Y,

Muncherji- O ; Chunildl v. Bomanji® ; Sakhardm v, Madcm(3>

" Manekshih Jehdngirshdh for respondent :—The docurnent does
not fall within section 17, clause (%) of the Registration -Act.
"The document of itself declares a right. Tt is sought 0 be used
for éstablishing a right to the immoveable pmperty affected by iti
1t, therefore, requires registration—Basdwa v. Kalimpa(4) “The
Bengal Baning Corporation v. Mackertwh(5’ o )

- RANADE, J.:—The only point that was ur, oed in thls appeal
xelates to the admissibility or otherwise of the kar mndma which
was pmduced in support of the defence, and which both the lower
Courts held. to be 1nadmlssﬂole for Want of 1e<rlstrat10n The
]»mcmzcmm purports to ‘have .been executed in June, 1885, by
respondent (p]amtlﬁ' No. 1) to the appellant No. 2. In conSIdera-

- tion of his (appellant No. 2%) undertaklng to pay oﬂ' the debts
due, by respondent’s father, respondent made over to a,ppellant
No. 2 her father’s house and lands. for use and enJoylnent ‘and

she a,O*reed to passa deed of sale for the same and transfer ‘the
Lhdta in 1888-89. It was contended for the appellant that in .

so far as this last aareement of sale and transfer of the Eléta

was concerned, the instrument was one Whlch “fell W1th1n the

, exemptlon provided for by clause (h ) of section 17 of "Act III

of 1877. - That clause excepts from the operation of elauseb ()

:‘ and (c)- all documents which do not themselves c1eate, declare,
assign, &e., any right, title or mtelest of the value of one hundred
Tupees and upwards in 1mmoveable propetty, but merely. create
a. right to obtam another document which will, when executed,
ereate such a right. The appellant urges that the first portion
of the document only recited a fact, and created or declared no

@ L.L.R.; 5 Bom., 232, - © .+t
. @ L L. R, 2 Bom, 489, -
"® I LR, IOCal 315. o
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rwht and that the last portion’ a.bout the sale and transfer mer ely
“created a right to obtain another document, .

After & careful consideration of the” authoutles eited on both
sides, we see no reason to differ from the: lower Courts in the
view they have taken of the scope and legal effect of the docus
ment. It is certamly not a document which merely created a

right to demand another document, -The first portxon of the
agreement is not a mere recital of a fact, It creates as between
the parties to it a charge in the nature of a mortgage. In con-
sideration of appellant No, 2% undertakmcr to advance a large sum
which respondent No. 1 was.unable to pay herself, she made
over certain property to appellant No. 2 for use and occupa.mon.
There is no further consideration to proceed from the appella,nt
to the respondent, = She apparently stipulated for three years™
time to enable her to raise the money, after which she: was fo.
effect the formal and regular trausfer of khdfa, -This circum-
stancé’ of the absence of any fresh consideration distinguishes.
the facts of this .case from those of the documents recited in™
Burjorji v. Muncherji® and Chunildl v, Bomanrji®, Inboth those:
cases, the documents were only bargain papers, which recited
the sale agreement for the full consideration, part of which was..
received as ea.rnest-money, and the remsining sums were to-
be paid within a certain time, and sale-deeds executed, It was
held in those cases that the bargain paper only created g right to
obtain the sale-deed, and that, therefore, it fell within clanse ).
In Sakhdrdm v. Madan® the document recited the fact of a past

) partitidil, and declared no right in immoveable property. Here
- the transfer of house and lands was contemporaneous with the’
‘execution of the document. Defendant No. 2 himselt in his!

written statement rested his elaim of ownership on this same’
document, Exhibit A. The facts of the present case closely’

- resemble those reported in Ramdsdmi v. Rimdsdami®.  Like the -

letter in that case, the Zardrzdma here of itself declares a right.’
The ‘mention in both cases of an intention to execute ‘a deed of’,
sale can make no difference, because the documents did not merel j’
create a right to demand another document ‘

‘0 I, L, R., 5 Bom,, 143, / 1, L. B., 5 Bom., 232,
% 1, L. R,, 7 Bom,, 310, @ I L. R, 5 Mad., 115.-
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Of course documents which requlre remstratlon, and are. un-; _
,revxstered ma.y be admissible in ev1dem3e for some- purposes, and- '
not adm1ss1ble in ev1dence for other purposes. An unreoustered: T

' mort«awe-bond for .more.than Qne . hundred rupees: may “be.
- admissible. in. ev1dence to_prove ‘the snnple.debt of . 8 personal

~obligation, - but, 1t is 1nac1m1ss1ble in' evidence to prove any

;—_11ghb to the property aﬁectéd by-the mstrume‘nt——— U fwtzmmssw_ :

v, Hosainkhin® ; Pukdrdi v. Khandq/z@) Sangappa va Bassappa<3)

The Bengal Ban/cmg Co;pomtwn V. Mackeitwh“) and’ Fal»z v’l
“Khotu®,. “Theso cases do.nob help the appellanb ma.smuch as he »

-.seeks to use the icm'df ndmae for the purpgse of claumng the whole

*propeity for hlmself Ha seeks- o personal -remedy Under‘

. these. circumstances the appellant’s ehief contentlon before. us
“mitst be disallowed, "As the contract was reduced to erbmg, no
secondary ev1dence about its terms was adm1531ble. : =

we accordmoly conﬁrm the deeree of the: lower Coult mbh'{

' costs. L T

Dcm ¢e cmy‘irmed.,
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qume My, Jus’twe Bayley; Artmg Ckwf 7 ustwe, emd M' Justzce I.’m sons'. ’

’ .GANFSH MAHA'DEO BHA'N DA“RKAR A¥D AN'OTHFR (omGINAL PLAINT- .
“IFFS), APPELLANTS v BA’ M(,HANDRA SAMBHA’JI MHA’SKAR AND .-

- . OTHiRS (OBIGINAL DurEXDANTS), ersrovmzms, St B

Lmutatwn Aet (XVof 1877), Sch. 1T, Art. 137-—1!10;fgagea-ﬂlu1tyage of‘jomt pro- o

- per ty——Blzare of co-owner $old in execution of ‘decr ce——Subsequem sale qf the mort-

H gage,d property by all ca-owners—-Reden‘ptwn of mortyage—-Smt Jorr partzﬂon cmcl _‘

- 9" edemptzon by purchaser at Cout .mle——A dverSe possession, -

" Three uudmde(l brothersﬁBa b, Rémchsmdra, and A'tmirim) thor tgaved part of -

,then' joint' property (plot 1) -ift 1870 and- the rest (ploﬁ 2) in 1874, In 1875 Bibégl ]

share in. both plots Was sold, in execution of a detree against him a.nd was” purchased’ '

.'by the plmnhff. In 18;7 B&bi]x and his two brothers sold plot 146 the defendanits
No 3 A—B Who ab onge pald off the; }nortgao'e of ]810 andl took.” possessxon. "On'the’

Secqnd Appea] No. 058 of 1893 - -
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