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was. not shifted on to the plaintiff by proof of immoral hablts )

—O/unta,manmv v. Kasmath“) , *

" For the above reasons the Court reverses the decree of the‘
District Judge and restores that of ‘the’ Subordinate Judge., In
-the District Court the respondents: to bear their own costs, and '
-the respondents with the exception of Dhékta bin ' Soma Shinda -
to bear those of the appellant. The respondents in this Court to_
- bear the wholé cost of this appeal. .

(O 1. L. R., 14 Bom., 320,

APPELLATE CIVIL, -

Before Mp. Justice Bayley, Acting Chief Justice, and M. Justice 'Parso'ns.‘

"BHA’NU. TUKA'RA’M SHET AND ANOTHER (ORiGINAL PLAINd‘iFFs), Ap- -
PELLANTS, ». KA'SHINA'TH PA’'NDSHET AND. OTHERS (ORIGINAL De-

FENDANTS Nos. 1, 2 AND 3), RusPoNpENTS.* .

Civil Procedure Code (Act XIV of 1882), Sec. 32— Practice— Pr acedure—Ryht qf
action—Suit by plaintif Iuwmg 20 ’Hltﬂ est in subject- mattm —Joinder of a party.
co-plaiutiff having interest, ‘

If a plaintiff at the time he brings his suit has no "interest in the subJect -matter
thereof, the joinder of a person as co-plaintiff who .has an mtexest ca,nnot a.lter the
plaintiff’s position or confer on him any right of suit, ‘

SeconD appeal from the decision of T. Walker, Assistant J° udge
of Ratnagiri, reversing the decree of Rio Bahddur Naro Mahddeo .
‘Thosar, First Class Subordinate J udge of Ratnigiri. '

" This action was originally instituted by plaintiff No. 1 praying
for an account. He alleged that a certain shop at Ratndgiri be-
Tonged to him and his undivided cousin Dnyénoba, father of ,
-defendant No. 8 (Bhiku), till Dnyénoba’s death on the 4th March, -

~ 1886 ; that defendant No. 1 was the gumdsta of the shop and had "
managed it till Dnyénoba’s death; that defendant No. 2 was

" joined because he had obtained a certificate of administration of
the estate of defendant No. 8 (Bhiku), who was a minor, and that -

" defendant No, 3 had colluded to 1nJure the’ 1nterest of defendant :
No 8 and the p1a1nt1ﬁ. '
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1895 - . At an early stage of the proceedmas, on the apphcatlon of

t;"gﬁz*"‘"i‘-" plammff’s pleader the names of defendants Nas. 4, 5 and 6 were-
;K%'Sﬂ"l"‘i‘?A'TH. strucL Oﬁ -,

. Subsequently defendant No. 8 (Dnyénoba,s son) consented {o.
be joined as co-plaintiff on condition that any sum which might.
be awarded by the Court should be paid to him and not to the.
plaintiff who he alleged had no right to the shop.

The other defendants denied that plaintiff No. 1 had any right
to sue.

The Subordinate Judge found that defendant No. 8 had been
rightly made a co-plaintiff and that he and plaintiff No. 1 were
undivided, and on taking accounts he held the plaintiffs entitled
to Re. 4,410-4-4 with costs and interest at 9 per cent. per annum,
and gave a decree against defendants Nos: 1, 2 and 3 '

Defendants Nos. 1 and 3 appealed and plaintiff No. 2 preferred
cross‘objectlons under section 561 of the 01V1l Procedure Code
: »(Act XIV of 1882). -

The Judge found (1) that the plam’mff No.. 1 had not shown that x
he had a right to sue, (&) that the suit could not be brought in
its present form, and  (3) that it must be dismissed for multifa=

" riousness. ‘He accordingly reversed the decree and dismissed the -
suit. - His reasons are rrlven in “the following extracts flOIIl h1s
Judgment —

 “The present suit was mstxtuted by plamtxﬁﬁ No. 1 alone on the "2nd March, 1889, .
Plaintiff No; 2 was'sued as defendant No. 8;and when lie etplessly denied that plaintiff .
No, 1 was a member of the family or had any interest in the shop;-it became evident
that the suit: could not-in the first instance go on.against the manager of the shop.
Defeuda.nt No.8 then agreed to be ;]omed as co-plaintiff, and on the 22nd February,
1890 he was added as such, dodbtless under section 82 of the Civil Procedure Code, He'
still adhered to his plea. avamsb plaintiff No, 1 and enly consented tojoin if any decree
that might be passed were passed in his favour and no money paid to plaintiff No, 1.
T think ;it.unfortunate that this addition was made,’ * If plaintiff had noright to sue in
March 1889, he could not acquire one by addlm a co-plamtxﬂ? (1. L. R., 6 Cal,, 870). If.
he had a moht to sue, that right had’ to be proved agamst defenidant No, 8, and even now,
when ‘a-decree has been’ ‘obtained, it is ‘manifest that satisfaction camnot be' had till
pla.mtlﬁis have settled their differences. - The Subordinate J udge-has raised an- issae-
bebween: plaintiffs, not at +their.own request, bub ab the instance of defendanb No.. l,
who is interested in denying plaintiff’s title to sue,

Sl Lo :
¢ There are other objections which I may notice before chspomw of the appea,l The
. plamt shows no distinet chuse of action against defenidants Nos. 1, 2 and 3, merely

- »
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alleg: ng general collusmh. It appears to have begl -treated ab, ﬂrst a8 o “suib for 189a.
" accounts in the Court below, but afterwards evidenge was glven to show that de.fendant 7

+.No. 3 had committed what amounts to theft or mxsappropmatxon ©r criminal breach of

trost Fith the ofher defendants in vespect of abiotit Rs. 4,000 worth of cleth. Tt is - KA'CH“A'TE e

alleged that defendant No 8 obtained this Gloth- from_ the shop to pay‘certam credxtors

mth and the rights andwrongs of this'are to.be, dxscussed,” S .

BHA'I\ T

JThe plammﬁs pfeferred & sécond appesl. - - . .
- M anekekah dJ. Tale Jdﬂfhom for the appellan’cs (plan;tlffs) ;

Im:ema ity (W1’oh Ghanashdm N. Nd/dkarm) fon the respondents
'(defendants Wos. 1,2 and' 3). R -

-

PARSONS J. :—-We deal’ at.present only Wlth the first’ pomt ralsed _
namely, the tight, of-the plaintiff No. 1 to brmg this stit, -There .
can, we thmk be no déubt’ that the plamhlff’s suit Would be good
only if at the tinie he brought it he had some prorprietm 34 mterest

~ in the shidp, the accounts’ of Whlch he wishes to have, ta,ken.‘ If,
“he “had any such’ 1nterest then the Jo1nder of Bhlku, first as*

defendant No' 8 and then as co-plamtﬁf would eorgect, the 1n1t1al
non-.]omder: and maké The cage comiplete as to partles. If, how- -

‘ever, the plaintiff had mo such interest, the. 3omder of a person’

" who had an interest jn ‘the shop could ha?e no effect upon the

. plamtsz and svould confer on him nd r1ght of suit, . See Subb;wyar

Ve Kristnaiyurt 0 5 C]zunder Qoomar. Eoy V. Gocool O/umg?er(?) N

*  "The Court of first instance found that the shop belonO‘ed not
: onIy to the second plaintiff, but also to the-first plamtlff as a ]omt
member of an undivided Hinda family., The Assistant udge
. raised the point directly in his 8rd issue, and indirectly in Lis
st issue, and found oh those 1 1ssues but he has nowhere d1s0u5sed
the question, and has given no reagons at all for his ﬁndmgs He
seems to think thit the mérd denial of the second plamtlﬁ was
sﬁfﬁment- to. show that plamtxﬁ No: 1'had no 'right to sue.: ‘We
are unable to accept his ﬁndmvs, and we reiand this 1ss11‘e to the
* lower Appellate Gourt for it tu find- upon on the ewdence on. the

re‘cord——' : CeE : R
“Had plamtlﬁ' when' he brought this smb any mterest in the

shop in question? " -

Two months “time allow.ed 5 L.,
S : e Issue eefnt down
I L. R, 1Mad., 333 e WLL, R., 6 Cal '370.. .
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