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The District. Judge, however, has apparently assunied that the
_ Karieea -

_mortgagee was in default, and has not considered the ]anguage of
the mortgage-deed, which provides for the mortgagee paying the
~ assessment. out of the money denved from cultivating or letting
the land, whep taken irrconnection with the special cxrcumstances

as-alleged by the defendants to have’ led to the sale by Govern- -
“ment. We must, therefore, send down the following issue for a

finding :—

“ Was the land sold owing to the default of the mortgagee $

_Finding to be tlansmltted to thls Comt W1thm three months. :

I ssue ‘sent down.

APPELLATE OLVIL.

Before M, Justwe C'cmdy and Mr, Justwe Rénade.

'I‘RIMBAK RA'MKRISHNA RA'NADE (ORIGINAL PrAINTIFF), APPELLANT,
v, LAKSHMAN RA'MKRISHNA RA'NADE (orIGINAL  DERENDANT),
- BEsroNpENT.$ '

J m'zsdwnon—-ﬂehgwus andowmcnth—PropertJ in British India of a temple outside
Bypitish Indm-—Rzght to’ oﬁicmtc in sueh temple—R»ght to share of such proPert J—
Partition. .

The plamtlﬁ was a member of 4 faxmly whick Ead the management and recexved

4bhe income of certain property sxtuate in Biitish India belongmg to,a'bemple situate
at Ashfa in ‘the Nizim’s territory, Part of the income was devoted to” rehgwus

services afid part to the supporb of the famlly. The pla,mﬁlff suted to recover by

‘_partltmn his share of the incolne and for an injunction restraining the defendant

from interfering with the plaintiff in celebrating religions worship at the temple_whex;

‘his turn came to officiate. - The defendant (his brother) regided' at Ashta. : ;

" Held, that the right to share.in the income followed the devolution of the office and
-that “the Court could not grant the relief pxayed' for, as the Courts in British India
eould not executc their decreo by putting the. pla,mtdf in possession of his office when-
hx! turn came to officiate at the temple which was outside British India. - v

Accordmg to Hindu text-wnters a3 regards public endowments, rehgmus oﬁices
are naturally mdmsxble, though modern c&stom has sauctwned a deparbnre in‘respect
of allowing the parties entitled to share to oﬂicmte by turns and of allowmg ahenatxon
within certain reshxctmns :

- APpEAL from. the decree of Bao Ba.hé,dur G A, Ménkar, Fn‘ﬁt

Class Subordinate Judge ab- Ahmednagar.
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* Suit for’ partltxon of a share in ancestral lands and v1llages m.
‘the Ahmednagar District and in a mokas allowance payable from
~the KarJat Taluka

~In 1769 one Raghunith Béwa,.an ancestor of ‘the- parties,-
obtalned from the Peishwis g gra,nt of the village- lands i in ques-
“tion for the maintenance of the religious. services of the ‘samadhi
‘(sacred tomb)- of- Hari Nardyan at Ashta. These villagesand.
. lands subsequeritly became British territery and were included

-in the Ahmednagar District. Ashta was in the territory of the’
. Nizém. -

' In 1788 4., disputes arose among the successors of Raghundth
Bawa, ‘and an arrangemernt was-made by which the income of
the property was divided. into thirteen equal parts, out of which’
“nine were set’ apart for the expenses of: the samadhi (sacred
tomb)* and four for the use of Raghuné,th Béwd’s family. Thls

arrangement ‘was confirmed by the Iném Comm1ss1on in 4D,
1858

RaOhuna,th ‘Béwa, the omglnal acquirer; was succeeded in the

mana,gemeat of this property by- his sen. Pa.ndhaun&ith

- Pandharingth- had two sons, viz., Hari and Shlvmm, and m’
1838 the right to officiate at the religious sefvices and the income
of the property were equally divided between Hari’s branch and
“Shivram’s, branch-of the family. The pla,mtlﬁ and defendant
‘were the grandsons of Hari, and the -plaintiff claimed to-share
equally. with -the - defondant in the ‘half share. that had’ been
~allotted to Harl._ He, therefore, sued for a fourth ghare of the:
property

~This sult was filed in- 1892 The: plaintiff. prayed for a parti-
taon of his fourth share in the revenue. of the indm' villages;lands
and -allowances and for  an- order “that he should - be allowed to
perform the wor shlp at the tomb at Ashta. “He clauned hig share

in “the property which was swuate in British Indja, reservmg his;

rlght to sue in the N1zém s Cour‘ﬁs for his share in such property
a3 was situatein the Nizdm’s. territory.

:The,: déféndant . denied that - the property” was partxble, and

pleaded that he as repz:esentmg ‘the elder bra.neh of-the famlly
-was alone entitled to ofﬁcmte at the religious: servmes
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. The Flrst Class Submdmate J udge at. Ahmednagar ‘held that
.»the property and the right %0 oﬁicw,te were alike divisible, but
~observed as follows :—

-.%Though the management of the devastham at ‘Ashta and t}e allowance apper- *

taining 1o it are divisible in enjoyment, yet in the prescnt case no order can be passed
in favour of the plaintiff’s taking part in the manzgement of the devasthan and the
income of the property in dispute, which has been sef apart for defmym« its expenses,

as the’ ‘devasthin s situate at Ashta inthe Nizdm’s Dominions, Though the property, -

a porhlon of whosg income Yx'ys been assigned to. the devasth 44 is situate in British
» India, yet the members of thé family who receive that part of the i income in rotahon,

that is, the. defendant and Gangidhar Shndhar, dosoin vn'tue of then' managing the -
" devasthap or on‘its behalf, and not’for their personal enjoyment or use. Conse~
sguently the plaintiff’s claim to manage the devasthén and to receiye thé i incomé -

assigned to it along with the defendant and Gangédhar Shmdhal in rotation canndt

be allowed, . But.the same cannob be said of his claim to slnre in the man 5 share.
(13th)' ‘The contention of the defendant that this shaxe is also 1mparf,1ble cannot be
sustained. »

The Judge therefoxe, decreed that the plaintiff should receive

th part of the income of the property from year. to yea.r. .

- Aga,mst this decision plaintiff appealed; in forma pauperts, to
the High Court. -

| Mzhédev” Bhdskar Chaubal. for. Jc.he appe]lant (plamtlﬁ') —
- He cited Nandbhai v. S/zmmwn, Goswaxmz Girdhary YRS Shmmcm

G’osudmz V. Goswamz Shri Girdharldlji @, Mancharam v. Prdn-

shankar @ ; Ram Coomar. Paul v. Jogender’Nath Paul® ;) West
-and Buhler (3 rd Ed.), p..785.

- Ddyi, Abdji Khare for_the respondent (defendant): ——The di-
v181on made in 1838 does nof - Justlfy a further division in the
absence of any proof of a custom of the family. The services of
the devasbhan cannot- be d1v1ded see The East Imlum Railway
C’ompany v. le Bengal Coal O'ompany @),

. ‘Chaubal i in reply :— As to the property in Nizdm's terrltory,
see The Advocute General of" Bombay v. Bii Punjaﬁaz ©®,

CA’NDY J.—In this case, the appellant brought his suit against
hlS elder brother, the respondent, for a partition of ‘his }th share’
i certam ancestral indm villages and land's in. the Jémkhqd and -

(1> 1, L. R,, 12 Bom 33] @I L R., iGalc., 56,
(2) 1 L. Ry 17 Bom,, 620 : ® I L. R, }Cale, 95, -
I. T R,, 6 Bom,,.298, (6) I, L. .R., 18 Bom., 561, -
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KarJat tdlukas of the Ahmednaoar Dlstnct and m a mokas:'

_ allowance payable from the Karjat Téluka, - &

* The original ancestor of the parties who acquired the indins’

f was one Raghunsth Bawa. His son Pandharingth obtained con-

firmation of thé grants, -Pandharinath had two sons, Hari and
Shivrém, Hari’s son,. Rémkrishna, was the father of. both. the:

. appellant and respondent Deducting the half share which be-

longed to Shivrdm’s branch, pla,mt.lff claifned to be entitled  to
share equally with defendant in Hari’s half share,

The plamt‘ claimed four réliefs : (1)'a partition of his 4th
share ; (2) authority to recover the proceeds of his share inde-
pendently of the respondent ; (3) entry of appellant’s name in the
official papers; and (4) finally, an injunctivon prohibiting the res-

- pondent from interfering with the appéllant in the celebration of

the worship and wtsav of the samadhi of Hari Nérdyan at Ashta
in the Nizdm’s territory, when the &ppellant’s turn of officiating
might arrive under the partition decree. The indm lands and

 villages- were; in fact, acquired by the ancestors of the parths 'for

the purposes of this” worship. and annual celebrations, and for
feeding Bla,hmms at the place of the samadhi, which Was at
Ashtm outside British India.

. The respondent in his written statement contended that, under
an arrangement sanctioned by the Peishw4’s Government and
confirmed by the In4m Commission, 2th of the income of the
Jlands a.nd wvillages were set apart for the rehglous services of the
‘samadhi, and only 4’th were left for the suppozt of the family,

and that these ath as well as b were not partible property.. - It

was further urged that even 1f partxtmn were allowed, the appel-
lanb’s sliare was &b, and not 1th of the whole, and it was bul-'

dened with llablllty £or common debts. | Lastly, it was ‘contended,
in respect of the appellant’s claim for WOI’Shlp, that” the respond-
ent, as, representmg the elder branch of the family, was alone
entitled to officiate at the religious services., ‘It is not necessary.
to notice the other defenees here

- The laweér Court held that the appellant was only " entitled to
a Lth share of the income of the property, as 2th share was’ set
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apart for devasthén serwces and out of 4 th seb apart for famﬂyi o
support, 2th belonged to the other EIO’}It annas “bra,nch, and’ ﬂth’

were equally divisible. betwéen the pmtles to this suif. Appel

lant’s claim to share in the 2th of the devasthén income, together;

with the claim for the 1nJunctlon goucrht by him, were dlsallowed :

and appellant was dlrected to Tecover his +th share of the i mcome,

subJect toa hablhty to pay a similar’ proporbxon of the ancestral
debts which might. be proved. in execution proceedings. The
“claim for partition by metes and bounds was disallowed, as .also-
the prayer for the entry of appellant’s name in the village papers ,

" The lowe1 Court held that although the “devasthén ingome in
_this case and ‘the right of ofﬁcxatmﬂ at the samadhi at Ashta.
were dlvmble no otder could be made in regard to the'same, as

Ashta was eutside British India, and thei incope was Teceived by.

“the respondent not for his personal enjoyment, but on account of
. the services 1endered at the samadhi.

“In-the appeal before us, Mr. Chaubfml took exceptlon to “the

: -'re;;ectlon of the claim-in. respecb of the devasthdn services and

- the property -assigned for its use, and the principal point for in-

- quiry is, whether the 19,th share of the income set apart for devas-
thén services, together with the right to officiate by turns at the
sam4dhi, could properly be included in the property in which
the appellant had a right to'share equally with the respondent in
this case. ‘

- The appellant rests his case mainly on the‘ﬁnaixig of the lower
Court that the devasthin property d@nd the right of officiating at
the samadhi by rotation, were-divisible, and that, as a matter of

fact, both these had been divided between the- renrecentatlves of
the two eight-annas’ sharers. Tt Was urged that the fact of the’

devasthdn at Ashta being i m foreign territory rade rio difference,
becatse the property sought to-be divided was admittedly within

the jurisdiction, and ‘the following authorities were cited in-

support of this contention;—Ndndbkis v. Shtiman Goswdmi

Girdharji® ; Shriman Goswémi v. Goswdms Stiri Girdharldlji® ;-
-The Advocate Qeneral of Bombay v. Bii - Punjabm @, None of

(UIL R, 12Bom,331 - (2)ILR 17Bom,620
3)1 L, R., 18Bom 551 .
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theso cases appear to 11, however, to be in’ 'poixib It 1§ plain:
that the Courts in Bmtlsh India cantob execute their decree: i’
respect of placmg the appellant in possession of his year of oﬁice
at Ashtda when the. tarn came for him €6 officiate at the samadhi,.

“The’ respondent himself lives oyj of British India at Ashta,: and”

the personal remedy also woulu nob prove eﬁ'ectwe If the rehefi.
in respect of the pexmanenb 1n3unct10n asked for could not be.
granted for the reasons stated above, i is clear that the right:to '-
recover the- income of the devasthén share for his year of office, .
whlch_ was only a.ncllla.ry to the prineipal right, could not be also-

‘enforced. The case of Shriman Goswims v. Goswdms - Shri G’u-:
.dharlaljz(n can be dlstmﬂuxshed by the fact that the “house, in
respect of which relief was sought’ there, was within the jurisdie~

tion, and the Court.was thus only called apon-to confirm the: old
Goswéml Maharaj in possession, and it held that it was not bound
to recognize the act of deposition ordered by a foreign - state:

~'The decision i in Na,nabhm v.-Shriman Goswamz Gwdhwlaljz@) is

also not,_ifl point, as” it simply decided that the-act- of a forelgn
ruler - could not deprive a party -in' possession of property - in-

N Brmsh India of his rights, unless they were adjudicated upon. by
_competent authority here. The effect of these decisions is thus

to negative rather than help the claim set up for appellant . Shat
the Courts .in British India can make vahd orders about the;
right to officiate in atemple outside British India.. The cases,

“of Ram Coomar Paul v. “Jogentler Nath Paul® and Mmzchammj
"v. Prdnshankar® are more akin:to the present case, but they
. can be distinguished in that the temples and idols, the rights m;_
,'regard to which were in dlspute were within the Jumsdlcinon of
-the Courts which decided those cases.. The same remark holds'ﬂ
‘good in respecb of the dems;on in Sonatun Bysack v. Juggut:_
: Soonclree Dossee(5> ‘

The larger queshon of the partibility or- otherwise of suché
property, when expressly set apart for religious. Worshlp, ‘eed!
not, therefore, be considered in this case. - We may, however, note:
that in Rupa’ Jayshet V. Kmshncijz Goumd\ﬁ) Sargent C.d,, held:

(1) I L. B, 17 Bom 620 (4’ I L R 6 Bom 298
@ L I. B, 12 Bom,, 33L: .8 Moore’s I, A, 66, -
TOLL R., 4 Cale,, 56, -@.1, T, R, 9 Bom., 169,+
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~ tha’b the Hindu la,w was in’ thls respect different from: Enghsh 1805,
laW, which’ dlstu;orulshed prwate from pubhc endowments, and” Tmmm
that the sale in execution of such properf,y was void, and might ‘ L AKSBMAN
bé" set aside’ by the judgment-debtor himself. This_position -

-Was - also upheld in Ndpdyas v. Chintdman®, Melvﬂl J.; in-de-
cldmg Manchdram v.- Prigshankar® held that thege -offices
~Were in general inalienable, and that accordmg to the Hindu

' text-wrlters religious offices are naturally indivisible; though
modern custom has sanctioned a departure in respect of allowmg
‘the parties entitled to share to officiate by turns, and of allowing:
alienation Wlthm certain restrictions, The rulings in Raw Ciomar
Panl v.- Jogendar Nath Paul® and- Radha Mohun Mundul v.
* Jadoomonee Dossee® and the remarks made by, Mayne in para-,
graphs 807, 308 must be understood it regard to this growth
of customary law regulating private endowments. In thepresent
“case, however, the endowment is a publie endowment, being a
gift made by-the former rulers’ of the country, and confirmed.
by the' British Government. Both the Peishwa’s grant and the
conﬁrmatlon _expressly set forth the -charitable and roligious
purposes for which tht endowment was made in 1769 and 1788 ;
apd. confirmed in 1858, .

- All doubts about the public character of the endowment Whlch
might arise from the ambiguous language of the first grant of
11769, were removed by the subsequent decision -of 1788, when -
& clear line was drawn between the devasthin share and the.
share set apart for the family. The person, who raised the dis- .
“pute in 1788, was not recognized to have any ‘rights to manage -
“the devasth4n, and in fact down to 1838, when the representa~
tive of the eight annas’ share. obtained a division of the office; as
-well as of the income, there was no division of the office. The
mrcumsta;nces attending that dwxsmn are ‘set forth in" Exhibits
- Nos. 23 and 24, but they furnish no grounds for recogmzxng
that the family arrangement made in 1838 changed: the nature of . -
. the grant., See also Appasams v: -Nagappa ®. Tt is clear that if
the present claim of the appellant were recognized; each' of the"

© MW L L. R, 5 Boms, 393, © - ~1, (3)ILR 4 Cale., 56“
AL L R 6 Bom., 298, A 4 23 W, R., 369,

& 1o Ly By 7 Mad,, 499, -
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" sons. of the partles-and they have many—mlght clalm 9 share, .

not only in.the family share;, but in the devasthén share and
office also, and this process might- go on with- each generatlon,
frittering away the income, and ‘making the ‘service wholly - in=
effective. The lower Court gppears to have assumed, without any
such evxdenee as is suggested in Mojgint Rumun Dass v, Mohunt

 Ashbul' Dass®, that the office is partible with the -income. The

practice of many generations of the parties must be consxdered in
settling the questions of impartibility, and that p_ractlce_avxs in this
case against partition with the one single exception of what took.
place in 1888, - It is, however, not necessary. to discuss this ques-
tion further in this place. -The relief by way of injunction’ was
plainly one which, the lower Court was not in a position to grant

_effectively, and the: right' to share in the devasthdn income
: ‘naturally follows the devolution of the office. o

- We accordmgly confirm the - decree of the Iower Court and»
re]ect the appeal, w1th costs on appellant, L

“The.appellant should pay the Court-fees which he would havef'
ha.d to pay 1f he had not been perm1tted to appeal as a pauper. ‘

. Decree conﬁrmed
. 1Cal, W. R., 160.

| CRIMINAL | REviSION. g

Before Mr. Jushcc Candy and Mr. J‘ustzce Ramade
Aw ZEP.A, RODRIGUES *

G'mmmal Proce’dure Code ( Act X of 1882), Sec. 555—-—Dwgual?ﬁeatw» qf a Jud,qa—‘ :
Pecumar‘/ nterest, . )

The accused was- & compounder in the employ of Treacher & Co. He was trxed
and conthed by the Presxdency-Magxstrate of crxmmal breach of trusb as & servant

* in respect of certain goods belonging to the company It appeared tha.t the Mag:s-‘
trate was & shareholder in the company which prosecuted the accused : B

Held;’ ‘that the Magxstrate was dxsquahﬁed from’ trying the case ‘Asa shareholdex-- ’
of the company: he had a - pecuniary interest; however small, in the _Tesult “of the *
accusatlon, and was, therefore, ¢ personally intevested * in the case thhm the mean-'
ing of section 566 of ﬁhe Code of Cnmmal Procedure (Act X of 1882). .

_ % Crimipal Application-for Révision, No. 50 of 1895:
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