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The apphcant apphed under the extmordmary _]umsdle{non
urging (inter alia) that the Mdmlatdér failed to exergise the j juris..

" diction vested in him by law. A rule nisi was issued calling on
‘the opponents to show cause why the order of the Mémlatda

should not be set aside.

D/;ondu P. Kirloskar appearad”for the-applicant in support of
the rule :~Under the Mdmlatdsrs’ Act (Bom. Act ITT of 1876)
the only pomt to be considered is whether thé tenancg had expired
and whether the suit was. 1n«>tnbuted within six months from.

‘the determmatlon of ths tenancy. .

~There was no appearance for the opponents.

" PaRsoNs, J.:—The fact that the opponent obtained possessmu
on the 20th October, 1893, cannot affect the question as ‘to the.
‘right of the opponent to be put «in possession of the land leased~
to the opponent on the 27th October, 1898,

A fresh cause of ‘action acerdied “to the apphcant on the refu%alv
of the opponent to give up-possession-on the-expiry of that lease;
and the Mémlatddr was wrong in declining to accept the plaint,
We make the rule absolute and return the plaint to the Mémlat- "
ddr, for him to dlspose of it according. to law Costs to abidé the
1esu1t -

Rulé made absolute.

| APPELLA’I‘E_ CIVIL.

Deforé Su Cﬂm les Sar geit, K‘t‘, quf Justzoe, omd Mr. Justzce Parsans
KALA’PPA' BIN. GIRIA'PPA’ AND OTHERS; MINORS, BY THEIR GUARDIAN

- »morazr TUN GA'VA. (ORIGINAL DEFEND wTs);}APPELLANTs,v SHIV x‘YA
‘, BIN SHIVLINGAYA (onmmAL PLAINTII‘F), RespoxpexT. *

Mm tgage-—]!/[w thga wztﬁ passesswn—]l[mtgayee to p[cy Qoverninent revemce—Salr
fm arvéars of revenue—Pur chase by mortgagee at sale——Subsequmt smt by mort-
- gagor for redemphon-—@owernment sale caused by default Qf mortgagee;
Where mortgaged property was sold at-a Governmenﬁ sale for arrears of rev enue, ’
" Held, that if the sale took place owing to the morbwagee s defanlt, it Would not
aﬁect the morbgavm E 1;1ght- to redeem o

*Second Appeal No. 38 of 1893,
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" The generel rule, that a Government sale for artears of fevenus gwes a fitle aga.mst
all the worfd is sub;‘eet to the exceptlon that if it is cansed . by the default-of a« mort-
‘gagee, xt does not; take avray the mortga,gor s right to redeem the mortgage to recover

the land,

Srcond appeal from the decision of J. L. Johnston, Dlstrlct
Judge of Dharwir, reversing the decree of Rdo - -Sdheb- M, R.
Soman, Subordinate Judge of Gadag.

Suxt by mortgagor for’ rederption, The plamtxﬁ' alleoed that
*in April, 1877, he mortgaged the land in questlon with possession
‘to the defendants, and that by the terms of ‘the mortgage-deed the’
defendants (mortgagees) were to-pay the Government assessment
out of the jncome of the . property and- to.- apply the balfmce in
payment of interest on the miortgage. - ‘He now. sued o redeem,
-and claimed mesne profits. .- -

.. The defendants. answered: that they @id ot hold possessmn
.under the mortgage., They alleged that the mor tO'a,ored land
,produced no income, and that theytould not, the1efore, pay the
Government assessment out of it-as provided in ‘the mortgage-
deed. They further stated that on the 5th September, 1878, the-
land had been sold ‘by auction for ‘arrears of revenue, and.that
their uncle had purchased it, and that. they had ever since been
' ih possession as owners,

. The -8ubordinate Judge found that the defendants were dn .

. ‘possession as owners and purchasers and not-under tho mortgage-
" deed, and he dlsnussed the suft.”. Inhis judgment he said i

“1t appea.rs further from the mortgage-deed that the mortgagee had not agreed
to pay the assessment a.bsolutely, but he-had agreed to pay the same out of the
proﬁts of the property. ‘I have held above that the mortgagee ‘Wag not’ put i in'

- ‘possessiop of the property under the terms of the mortgage, A mortgagee, in the
absence of speem.l agreement, is not under obligation to pay the assesstent and
sa.ve the property from paramount title, . HIS obhgatlon depends: e1ther on spetial
conuract or on his being in possessxon. '

- On appeel by the plamtlﬂ' the Judge reversed the decree,
holding that the. defendants were mortgagees in possession and
“that the- plaintiff bad a right to redeem. - )

" The following is an extract from his judgment —

€ 'What appears to have really happened was that the defendaht got possession
]ust at #he beginning of the famine, and as he got no crop, he 1eb the land be sold
for’ t,he arrears of -asgessmetit, and as Ile was & knlka,rm, his” brotherr Guréppd
) Dl36f5 .

o

o s

KALA’PPA -

SHIVA n. f "



94

1895,

EALLPPA

v.
SpvAva,

the World .

THE INDIAN LAW-REPORTS. - [VOL XX:

.ought it at the auction sale for default, In doing so the mortgagee in pbsseseion ,
did not become owner. - He was bound to preserve the property from forfeiture or’
sale—11 Moore’s Indian Appeals, 241, ' He was in the present case-the more.

_ bound, fis it was part of his contract to pay the assessment out of the rent.. The

mortgagee in possession cannot buy the property and obtain an irredeemable *
interest therein—L L. R., Madras 7, 3; Jayanti. v. Yerubandi ; Macpherson on

Mortgage, pp. 278, 279. "The mortgagee can only claim’ the amount paid by him,

which, whether he intended it or not, has saved the estate for the mortgagor,’

This amount can be added on to the mortgage amount due before redemptionin

the adcounts pow to be taken at execution,”

. The defendants preferred a second appeal

Nardyan a. Chafndavarkar for the appellants (defendants) —
The property yielded no income after it was ‘morfgaged.to us-
a.nd therefore, we could not pay Government dues. The mort-
gage-deed stipulated that we should pay the dués from the in--

“come of the property, and if the property yielded no incon_ie, and

was sold, the sale cannot.be attributed to our default in paying
thé agsessment The Judge has not taken this cirenmstance into
consxderatlon——Sambhu bin: Andgi v. Bdbdgi bin Rdwlu®; Nawab
Sidhee Nuzur Ally Khan v. ‘Rajah Oyoodﬁyamm Khan®,.

- Bildji A. Blibgvat for the 1espondent (plamtlff) —-'I‘he view
taken by the Judge is correct. ‘A mortgagee in possession is
bound to protect the interest of the mortgagor, There is no
‘allegation in-the case that the defendants tried to let out" the

-land and faﬂed

‘ SARGE‘NT, C. 3. —The D1strlct Judge -says that the mortgagee
‘was bound to preserve the property from forfeiture or sale for
‘arrears of revenue, If this were so, the sale would- have been

the resulb of the mortgagee’s default, and the plaintiff would not

lose his. right to redeem. This was decided in Sambhu bin Andji
v. Bibdji bin Révlu® and is in accordance with the judginent of

“the Privy Council in Nowdb Sidhee Nuzur Ally Khan v. Rajah

Ojoodhyamm Khan® where the right 6f the morto'agor to redeem
is put on-the ground that the mortgagee could not take advantage
of his own wrong. - It is an- exceptlon to the general rule that g -
Government sale for! arrears of revenue gives. a title agalnst all

'Y

@', 5.,1589,p. 160, . © @ 10 Moore’s I.,’Ai)p., *_54'0 o p. 550,
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The District. Judge, however, has apparently assunied that the
_ Karieea -

_mortgagee was in default, and has not considered the ]anguage of
the mortgage-deed, which provides for the mortgagee paying the
~ assessment. out of the money denved from cultivating or letting
the land, whep taken irrconnection with the special cxrcumstances

as-alleged by the defendants to have’ led to the sale by Govern- -
“ment. We must, therefore, send down the following issue for a

finding :—

“ Was the land sold owing to the default of the mortgagee $

_Finding to be tlansmltted to thls Comt W1thm three months. :

I ssue ‘sent down.

APPELLATE OLVIL.

Before M, Justwe C'cmdy and Mr, Justwe Rénade.

'I‘RIMBAK RA'MKRISHNA RA'NADE (ORIGINAL PrAINTIFF), APPELLANT,
v, LAKSHMAN RA'MKRISHNA RA'NADE (orIGINAL  DERENDANT),
- BEsroNpENT.$ '

J m'zsdwnon—-ﬂehgwus andowmcnth—PropertJ in British India of a temple outside
Bypitish Indm-—Rzght to’ oﬁicmtc in sueh temple—R»ght to share of such proPert J—
Partition. .

The plamtlﬁ was a member of 4 faxmly whick Ead the management and recexved

4bhe income of certain property sxtuate in Biitish India belongmg to,a'bemple situate
at Ashfa in ‘the Nizim’s territory, Part of the income was devoted to” rehgwus

services afid part to the supporb of the famlly. The pla,mﬁlff suted to recover by

‘_partltmn his share of the incolne and for an injunction restraining the defendant

from interfering with the plaintiff in celebrating religions worship at the temple_whex;

‘his turn came to officiate. - The defendant (his brother) regided' at Ashta. : ;

" Held, that the right to share.in the income followed the devolution of the office and
-that “the Court could not grant the relief pxayed' for, as the Courts in British India
eould not executc their decreo by putting the. pla,mtdf in possession of his office when-
hx! turn came to officiate at the temple which was outside British India. - v

Accordmg to Hindu text-wnters a3 regards public endowments, rehgmus oﬁices
are naturally mdmsxble, though modern c&stom has sauctwned a deparbnre in‘respect
of allowing the parties entitled to share to oﬂicmte by turns and of allowmg ahenatxon
within certain reshxctmns :

- APpEAL from. the decree of Bao Ba.hé,dur G A, Ménkar, Fn‘ﬁt

Class Subordinate Judge ab- Ahmednagar.

- * Appeal Noi-143 of- 1893,

+:495

2~ 1896,

v
. SHIVAYA,

1895.
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