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1 am fortified - in’ thm'conclusmn by ﬁndmg tha,t thew are

. laborate provisions contained in the Order for preparing and °

Coe

sending an’ appeal record to- the High Court_ (articles 27 to 80)
and none for sending up papers under section 622, The inten-
tion is bhat original papers are not te be transmitted to Bombay

‘vexcept in exceptional cdses. I am further fortified in it by a

comparison of the language of article 9 relating to criminal
jurisdiction with. that of article 21, and I think that if it had

“beén intended to make the, High Court & Court of Revision over

the Zanzibar Corurts,‘ it would h&ve been done by direct language
and not left to be gathered by doubtful implication. . Lastly, the

jurisdiction of $he High Court over the class of suits veferred:

1805, .
April 1. -

to in. article 82 is’ necessanly restricted , by express* words, as
otherW1se it would have tnder artlcle 21 ‘an -appellate 3unsd10-
tion in respect of such suits, while it is not necessary to e*{cept

;the apphcatlon of the provisions of section 622 of the Code from

the Order-as they relaté to powers of the ngh Court Whmh are

not exerclseable in Zanmbar unless extended to'it. vl
Rulp olzsckm,/ed
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Bgfore Sir Charles Sargent Kt Gﬁwf Justwe, omd Ay, Jlt.stwe Parsons

KRISHNA’SHET BIN GANSHET SHETYE ('omGINAL DDFFNDAhT "No. 2y,
Arrzirany, v HARI VALJIBHA'TYE TRADING IN THE NAME OF KIiEMJI :
. LADIFA’BHAY BHATYE (omeAL PrAINTIFF), RESPOND;E\*T * - :

Np_f/otzable Instruments Act (XXVI of 1881), Secs.-30, 93 -and 106-—=—Hﬂmh —anal; ‘

usage—Hundi drawn by a manager of Hindw family— Liability y— Notice of clza’zonom- 3
g, tke(lmwer necessary.’
The Ne«otlablo Tnstruments® Act (XXVI of- - 1881), in the abscnce of local usage -

to the contrary, apphes to fmntlzs. )

‘A ‘Toeraber of a Hindu- famﬂy whom it-1s sé)ught to make 11ab1e by a sust.én a"
undi drawn by the” 1nanager of the ‘familyis entitled fo urge. that no nouce of B

'dlshonour had beert given to the’ manager (drawer) 50 a8't¢ make the latter hablc under i

section 30 of the Nevotmhle Instxuments Act (XXVI of 188]), ' e
SECOND appeal from the -decision of Réo Bah dur Kashmé’th
B Mamthe, Fu’sb Class Subordma’oe J udge of Ratnégm With

' *ﬁecohd Appeal No. 504 of 1898,
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‘ appel]a,te powers, varying the decree of Réo Sdheb V. K SoVam, :

~ Joink Subordmate Judge of Chlplun

~ The phmtlﬁ’ sued to recover from the défendants’ the sum of«”

“Rs. 637-12, including interest and protesting eharges due on

'account of ahundt dated the 25th. March, 1892, and-drawn by de-

féndant No.1.. The defendants were brothers and members of a
“joint Hindu' famﬂy Deiendant No.1 had 2 shop of which ke was
 the sole manager.

Defendant No. 1 admrtted the claim.

DefendantNo 2 pleaded that he hved separate from his bro-
ther, defendant’ No. 1, and that he was not liable to the clmm

.The * Subordinate Judge found that defendant No.2 was: nob

"l1able to the claim, because the.hundi Wwas not drawn with his con- -

sent and also because no notice of ‘dishonotir was served: upon him
‘under section 93 of the Negotiable’ Instruments ‘Act (XX VI of*
?18_81) - He, therefore, allowed the claim against defendant No. 1
“alone.

<+ On” appeal by the plaintiff the Judge found-that section 93 of
the. Negotiable Instruments Act was not- apphcable to-defendant

No, 2, whose liability to, the plaintiff’s claim arose under the Hindu'’

law, the.défendants bemo members of an und1v1ded family of

which defendanst No. 1 was the manager. . He, therefme, varied the
decree by holding the share of defendant No. 2 liable to the claim.

.along with the person and properby of defendant No. 1,
' Detendant No. 2. preferred a secoﬁd appeal
" Ganesh K. Deshamukhfor the a,ppellant (defendant No. 2) : ——The

*point of Hindu law and union was raised for-the first time by-
theappellate Court without there belno' any allegation to,that eﬁ'ect'-

in the ‘plaint or without there belno am issue on the ‘point in
elther of the lower Courts

' VVe su]olmt that. sectmn 93- of-the Negotlable Instruments Act '

is" applicable, . No notice ‘contemplated by that section was ever

“given. The finding of the firsf Court is quité distinet on that

:‘pomt

‘Gangdrdm B. Rele (with Shdinrdy M Rele) for the lespondent‘

(plamhff) —-Defendant No. 2 is not held " liable under the Nego-
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tiablc Tnstriments Act.  Defendant No. 1'was the manager of the '
'iamlly, and, therefore, defendant No. 2 was heldliable, The person -
primarily liable is defendant No. 1 -and he has admitted the chaii

- without raising any plea of notice; contemplated by section 93 of

the Act. Defendant No. 2 sy thelefore, estopped  from raising:

‘the plea.

SARGENT, C. J ——The Negotiable Instruments Act, in the.
absente of local usage to the contrary, applies to hundis, " See*

» Mote Ll v. Moti Lal @, Nousage has been alleo'ed althouc}.l_thef
“question as to notice' wis-argued in- “both Courts. “Notice - being -

lecessary in. the ‘case, the lower appeal Court was wrong in hold-"

-ing that the deiendant No. 2 cannot avail hlmself of the provmons"

of seetlon 93 of the Negotiable' Instruments Act.- As a member 3
of the Hindu famlly ‘whom it is sought to make liable by this snit

Aon the Frundi drawn by the manager (the defendant No.el) in the;

course of the family business, he would be entitled to urge that
no notice of dishonour had been given to the defendant No. 1 $0.

‘'as t6 make the latter liable on the bill under section 80. Wé
" must, thelefore, send back the case for a finding on the followmo

ISSHG —

1.  Whether notice of the hundi havmg':belen dishbhc;ﬁred 'Whé

: given to defendant,No. 1- ‘within_ reasonable time, havmg regardA
; bo section 106 of the Neoohab]e Instruments Act ?

Parhes to-be allowed to give fresh ev1dence Fmdlng to be,

Issue sent down.
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