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APPELLATE CIVIL

Befow M. Justice Jardine and My, Justice Ranade

RA’'MCHANDRA KA'SHI PA'TKAR Axp oTHERS (ORIGINAL PLAII\TIFFS),‘
APPELLANTS, ». DA'MODHAR TRIMBAK PA’TK R AND ANOTHER -

{ ORIGINAL DEFENDANTS), RESPONDENTS ¥ \

. \ -

Hindu lzm—n J'omt Hmdu family ./—~Possesswnf-—Jomt passcsszon—(fa pao cener’s mght
to sue for joint possession of the whole or any pmt af the jO@ﬂt e~tate C’o -par cenei
nob bound to sue for partition, -

} A co-parcener in & joint Hindu family is entitled to claim Jomﬁ posseSsxon of a
ortion, and need not sue for a partition,

SECoND appeal from the decision of Réo Ba.hédur Kashméth
‘B. Mardthe, First Class Subordinate J udge with appellate powers
of Ratndgiri, in Appeal No. 487 of 1892.

!

Suit for possession. The plaintiffs sued to recover exclusive
pOssession of certain land, complaining that they had been dis-
[yossessed by the defendants under a Mémlatddr's order. In the
;ltematwe they prayed to be put into joinb possession with the
efendant, and they asked for a declaration they they were so
\ntitled, the land being the joint ancestral property of the parties.

‘The defendants denied (inter alia) that the land was joint pro-
berty, but contended that, even if it were joint, the plaintiffs’
oroper remedy was a parblhon suit, and that the elaim was
tiime-barred.

) The Subordinate Judge dlsmlssed the suit. He held that the

roperty was joint, but that the plamtlﬁs could not obtain the
yelief prayed for. '
( This decision was upheld, on appeal, by the Subordmate
J udge A. P., who held that the plaintiffs’ remedy was a suib for

]f»ax tition.

The pla.mtxﬁ's thereupon preferred a seeond appeal to the High

@ourt

Visudev Gopd? Bﬁandda kar for appellants (plaintiffs):—The land

dispute is joint family property. The plaintiffs; as part owners

‘ofpthe Whole and every part of the joint estate, are entitled to be
* Second: Appeal, No, 473 of 1893,
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1895, . put into joinb poqsessmn with the defendants——Malkm Dhondev
Ra'M- v. Ramakant® ; Kallapa v. Venlvatesh(z) Dugappa v. Venkatrdams-
:"CHANDRA

v nay /a(” The Court cannot force’ pauhtlon on the partles against.
Distovmar.  their will. - :

Manekshalt J ehdngirshah for respondents —The par tles to thls
suit are each in exclusive possession of parcels. of the fa,mlly
property In this state of things, one co-sharer cannot clmm to be
putinto joint possession of the other’s parcel.

JARDINE, J. :—The case has been argued on the assumption that
the parties are co-parceners in an undivided Hindu family. - It
appears that they each hold parcels of the undivided family pro-
perty in exclusive possession. How that state of things arose,
is-not found. ' ‘

The plaintiffs having failed to prove esclusive possession of
the parcel in suit, that ground of claim fails. But, in the
alternative, they claimed to be put in Jomt possession Wlth the
defendants, and for a declaration to that effect. -~ The lower Courts
of appeal decided in the ‘negative a preliminary issue, ‘Whether”
the plaintiffy’ claim for joint possesslon of the land in dispute can hé
without a claim for partition of all’ common property ? > " No
authority for holding that an undivided co-parcener,cannot make,
such a claim, has been shown. Primd fucie, such a co-parcener isf
entitled to a joint benefit in every part of the undivided estate: :
and it lies on the other co-parceners to piead and proye some rea,-f

- son for Wlhhholdm(r that benefit in the parcel. “A case may be con-
ceived where two co-parceners Axand B agrese, asa temporary ar-
rangement, each to hold % in exclusive-possession and the remain-
ing % in joint possession. If B excludes A from the last 1, A has
a right to be restored to joint possession thereof. Again,if A sued

" B for joint possession of the } agreed to be given into B's exclusive
possession, B might plead the agreement. ‘Where neither party

_ desires to litigate anything except the right to joint or exclusive
possesswn of a parcel, and where they admittedly retained theifr
original status as undivided brethren, and, therefore, joint sharegs

~and not tenants-in- -common (see dppovier's Cuselw ), neither Hindju

¢ @ P. J. for 1839, p. 20, ' ®°1 L. R., 5 Bom,, 495.
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law nor any -rule of equity insists on a general partition “either
of ‘plossessionoor of the property itself. We arc unable fo deal
with the question of limitation on the merits, as the. lower Court

. of appeal only dealt with the preliminary. issue of law. - We,
* therefore, reverse its decree and remand the appeal for a re-
hearing : costs on the respondents,

Decr ce reve; sed mul case mmmzde[l

APPELLATE CIViL.‘

,

Before My, Justice Jardine and Mr. Justz’ce Rdnade,

LALUCHAND (OMG;NAL DEFENDANT), APPELLANT, 9. GIRJA’PPA
(or161NAL Praxnrtirr), REsponpENT.*

Dekllan Agr iculimis-ts’ Relief dct (XVII or 1879), Sec, 15 D—Suit Jor. ac-
- count—Such suit no bar to subsequent swit for ':cdemptwn-—le Procedure Code

(Aet XIV .0f1882), Sec, 43.

“Under section 15 D of the Dekkhan Agriculturists’ Rehef Act (XVII of 1879) as
amended by Act XXII of 1882, an agrieulturist mortgagor can sue for an account
upon a mortgage, without at the same time asking for redemption. Such a suib will
not bar a subsequent suit for redemption, The section was jexpressly intended
"o remove the bar created by section 43 of the Code of Civil Procedure (Act XIV of
-1382).

" APPEAL from an order of remand passed by Rdo Bahddur C, N,
‘Bhat, Joint First Class Subordinate Judge A.P. at Satéra,

" The plaintiff filed a suit (No. 278 of 1884) under section 15 D
“of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) ® for
an account of the principal and interest remaining unpaid on a
certain mortgage, - ‘

i

*Appeal No, 1 of 1895 from order.
1) The following are the sectxons referred to :—

15 B, (1) The Court mayin 1ts dxscretxon in passmd a decree for redemption,
foreclosure or sale in any suit of the descriptions mentioned in section three, clause
. () or clause (), or in the course of any proceedings under a decree for redemption,
foreclosure or sale passed in any such suit, whether before or after this Act comes
into force, direct that any amount payable by the mortgagor under that decree shall
e payable in such instalments, on such dates and on such terms as to the payment
of interest, and, where the mortgagee is in possession, as te the apprppriation of
the profits and accounting therefor, as it thinks fit,
B 136—3 -

469

1895,

RAMCHANDRA

Vs
DAMODHAR,

1895.

~

A[ arch 28,



	Page 484 
	Page 485 
	Page 486 

