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Queen-F mpress v, Magcmlal<1)-—-\vhen the fear is of instant death.
“In“less serious cases, this circumstance can only be pleadel in QUEEN-"
N mltngatxon of the punishment. The Sessions Judge would certain- Enreas” v

ly not have sentenced the aceused No., 2 to two years’ rigorous

Imprisonment’ but for hig convietion that No. 2 accused actively

supported No. 1 .aceused, and that he ook part -himself in t.the .

torture. Even though I hold that the evidence does not sup- -

port this view, yet as he was a police officer - on_ duty at the
time, and as-he joined with No, 1 accu;ed in the illegal search-
at. night without the usual precautions of a panch to watch the
proceedings, the actused No, 2 by his silent acquiescence was an-
accessory to the offenco of his principal. In the view I have taken
- of the facks I think a sentenzs of ons year’s imprisonm3nt would be
sufficiently deterrent punishment under the psculiar circumstances
of the case. ‘
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" APPELLATE CIVIL.

Bofore Mr, Justice Candy and Mr. Justice Fulton.

CHARLES AGNEW TURNER, OFFICIAL ASSIGNEE AND ASSIGNER OF THE 1895,
Estarec aNp Erfrcrs oF A..G. ALMQN‘D, AN INSOLVENT (APPLICANT), v~ March 12,
-PESTONJIFARDUNJT AxD oTizRs (ORIGINAL PraNfIFys), OPPONvNTs * ‘

Insolvency—Attachment before Judgment—Insolvency of defczulcint whoje property
has been attuched bofore judgment—Right of Officinl Assi igneeto attackzd pr operty=—
Pracsiec—Prozedure—Civil Procedure Code (Act XIV of 1882), Secs, 278, .‘28]
487, 831 —Indian Inselvent Aol (Stat 11 and 12 Vie,, C. 21), )
Plaintiffs filed a suit in a Subordinate Court and attached bcfore judgment some.

moveable property of the defendant, Before the hearing of the suit, the defendant .

filed a pelition in ‘Bombay under the Iusolvency Act, and a vesting order.was made.. -
Held, that the Official Assigues was entitled by an apphcatxo'l to the Court, ia which

"the suit was filed, to have the attachmgnt raised befme the de"endant was declared an -

insolvent, . ; )

Where a vesting ovder is made after attachment, and before decree, the tilte of the

- Official Assignee takes effeet, and prevents the attaching creditor from obtaining
satisfaction of his decree by a sale.” In such a case the Official Asssignee can move by
an (ndmu'y motion jnstead of a regular suit.

Apphcatlon No. 235 of 1894: under extmoldmar) jurisdiction,
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Java v, Jddowji() referred to,. ‘ ' ' 7

Skib Kristo v, Miller@ a.nd Sada yappa v. Ponnama(3) veferred to and follow ed

APPLICATION under section 622 of the Civil Procedure Code (Act
XIV of 1882) to the High Court. in its extraordinary jurisdiction.

In asuit brought against one Almond in the Court of the First
Class Subordinate Judge of Surat, certain property belonging to him
was attached before judgment by the plaintiffs (Dinshaw Fardunji

. and .Co.)

On the 26th June, 1894, before the suit came on for hea.uno' Almond '
filed his petition in insolveney in the High Court of Bombay, and by
the vesting order made on that day all his estate became vested in-
the Oﬁicla.l Assignee under section 7 of the In(han Insolvent Act.
(Stat. 11 and 12 Vie,, ¢, 21). x, '

On the 30th June, the Official Assignee applied in the Surat Court
under sections 278 and 487 of the Civil Procedure Code (Act XIV of -

- 1882) to have the attachment - before judgment removed, and ‘the
" attached property handed over to him for the benefit of the in-
“solvent’s creditors.. ‘

The Subordinate Judge, - Khdn Bahadur M. N Ndndvati, re-
jected the application os being premature, because Almond had not yet
been declared an insolvent under section 351 of the Civil Procedure
Code "(Act XIV of 1882), and he observed : “If the attachment be
raised now, and if Almond’s application be dismissed, or he be’

" not declared an insolvent, the attaching creditors would lose all

the- benefit of the attachment before judgment to the defeat of the

- prineiple ‘w4 J@Iani@bus non dormientibus leges et @quitas subw-j

niunt.”’

The Official Assignee then applied to the High Court under
section 622 of the Ccde of Civil Procedure (Act XIV ofl 882/ and
obtained a rule nis; calling upon the plamtlﬁ in the suit (Dinshaw
Fardunji and Co.) to show cause why the decision of the Subordinate

‘Judge of Sma.t ehould. not be set aside. Ve

Mac}ohmson (with 4. 7. Sakhardar [Ze) f01 the apphca,nﬁ (the‘

_Oﬁiaal Assignee) in support cf the rule:—An attachment before

(. 1 Bom. H C. Rep. ,,..4 : & ILL.R, 10 Calc.1‘50
@1, L I’ 8 Mad, 5.){
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‘ Judgment is Vold as against a’ vesting order. Ses Gamble v.
- Bholdgir®, Skib Kristo v. Miller® and Satla?/a_ﬂpa v. Ponndma®.

- The apphcatlon was not prema.ture
* The case of Java v. Jddowfi® relied upon by the Subordinate

J udge was decxded under section 246 of the former Civil Pxocedule\

_Code (Act YIII of 1859). That section 246 has been split up into
sections 278, 280, 281 and 282 of the present Civil Procedure Code.
(Act XIV of 1882), and those sections only apply to property attach~
ed in executton of decrees, the words  Or under ary order for attach-
ment passed before judgment™ in seetion 246 of the old Code having

“been omitted in the new Code. The Official Assignee can, therefore,.

‘ apply under section 487 of the new Code, Section 278 merely shows
‘the manner in which the investigation of his claim is fo be made.

" The later sections, ¢iz., 279, 280 and 281, do not apply to attaehments »

before judgment at all,

TIn the case of insolvents under the Indian Insolvent Act (Statute

11 and 12 Vie,, c. 21), the title of the Official Assignee is finally -
completed by the vesting order. The words  declared insolvent’”

in section 351 of the Civil P1ocedu1e Code (Act XIV.of 1882).are

not to be found in the statute The_-lower Court’s -order, there- :

fore, is erroneous,

- CaxDY, d. :—Dinshaw Faldun;t and Co. havm«r ﬁled a smt against

A. G. Almond in the Subordinate Comt ‘Surat, attached before
judgment certain moveable property of the defendant. Before the

hearing of the suit, Almond filed his petition in Bombay under the -

Insolvency Act, and the usual vesting order was atonce made. The
Official Assignee then applied to the Subordinate Judge, Surat,
under sections 487, 278, Civil Procedure Code (Act XIV of 1832)
- 1o raise the attachment; but the Subordmate Judge dismissed the
‘:apphcatlon on the grounds “that (a) Almond had not been declared

an_insolv ent; (b) in the case of Jdva v. Jiidouyit, the application,
- under, section 246, Act VIIL of 1859, (answering to section 278,

present Code) had been dismissed. He, - therefore, rejected the ap-

plication as' premature, the Official Assignee being at hbelty to make'

it on Almond being declared an insolvent.

' (I)Bom H,C, Rep., 146, * . @I, LR, S Mad, 554,
O L LR, 10 Cale,, 150. “. 491 Bom, H C. Rep,‘”4
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On the Ofﬁc.al Assignee applying to this Court under section 622, -
arule nis; was granted, and notices were -issued. .Dinshaw Fardunji
and Co. have intimated that they have no objection to the attached
property being handed over to the Official Assignee. But it is expe-
dient to intimate our views on both the points taken by the Sub-

'ordmate Judge. - e _ ‘ . .

(n) Almond having himself madﬂ a petltlon in msolveney, it wa,sf

4.1mp0551ble to hold that the Official Assignee’s applichtion was pre~
- mature till Almond tad been declared an insolyent. This ‘was not a.

case in which a creditor had asked the debtor to be declared an in-
solvent, or where a-declaration of insolveney .could be made under 7
sectlon 3a1 Civil Procedure Code. :

(D) In ’the case of Jdva v. Jmlow;z(l) the facts were as s’cated by
the Subordinate Judge. But-it is clear that in the opinion of the
Chief Justice, Sir M. Sausse, it was the -duty of the Court, on’the .
fact of the Vestmg order being brought to its notice, to remove’
the attachment. So here the Subordinate Judge should have
adjudicated on the question, and not declined to deal with the facts .-
brought to his notice, on {he ground that the application was pre-

- mature.” L . . .

We agree with the majority of the Judges of the Cdleutta High |
Court in Shib Kristo v. Miller®. and with the Madras High Court
in Sadaydppa v. Ponndma® that where a vesting order has been N
made. after attachment and before decree, the title of the Official =
Assignee takes effect and prevents the attaching creditor from ob--
taining satisfaction of his decree by ‘a sale. But the right of the
Official Assignee to have the attachment before judgment removed,
and his right to resist the claim of the attaching creditor to have
the decree satisfied by the sale of the attached property, would seém
to stand or fall together. We can see no rcason, on principle, why
the Official Assignee should be forced to assert his right by a 1egu1a1r ‘
suit instead of bringing the facts to “the notice of the Court by
o1dma13 motion. The latter procedure is apparently followed by the

. Calcutta High Court (see Bank of Bengal v. Newion®.). It has, as

() 1 Bom. H. C. Rep., 224, - @ I L. R.,s Mad., 554, 0
) 1 L, R, 10 Cale,, 150, : ) 12 Bom, L. R,, App. 1.
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“shown above, been followed on'the Original Side of this Coust; and . 1805."
. we see no reason why it should not be followed in the Subordma’fe " CHARIEs -
Courts of the Presidency. ‘ _ . L T%giv; .
This conelusion seems - consistent with the provisions of the Civil, - -Pnsfbmz '

Procedure Code. By the terms of section’ 487, -any claim to pié- Farpuxar.
' perty attached before judgment shall be mvestxgated in the manner
before provided for the investigation of elainis to property attached .
in execution of a decree for money. The section dealing with the
manner of investigating’ such claims is seetion 278; which directs that
- the Cougt shall proceed to investigate the claim with the like power
as regards the examination of the claimant and in all other respects as
if he were a party fo the suit, and the provisions of this section must
be applied-to the investigation of claims to property attached before
judgment. But section 281, which in certain cases prevents the
release from attachment of property attached in execution of a decree,
has not been applied to claims to property attached before judgment,
~ for section 487, which prescribes the manner of “investigation, is
_ silent as to the result. If, then, it be found that by operation of law,
~ the defendant has ceased to have any’ interest in the property, and
~ that there is nothing left to justify the maintenance of the attach-
ment, it is clear that the attachment ought to be raised, for when
the law directs the claim to.be investigated, it manifestly implies
that if the claim is made good, the ‘attachment . which - wasg intended
merely to preserve the defendant’s interest from the eﬁ:’ect of pmvaiev
alienations, shall come to an end. , :
Having regard to these considerations, we must ma.Le the 1ule
absolute, and discharge the order of the Subordinate J udcre ahd..
direct the attachment’ to be removed.  The Official Ass1gnee does
" not ask for eosts. ‘ ' ' '
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