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- anddisposé of it in'conformity with the above remarks. The-

applicant to have his costs of this application if he should sue-

APPELLATE CIVIL,

Before Mr. Justice Jardine and Mr. Justice Rinade.

DESA’I LALLUBHAT JETHA’BHAT (ORIGINAL DEFENDAKT No. 7), APPEL— '
1a¥T, v» MUNDA’S KUBERDA’S (0R1GINAL PLAINTIFF), RESPONDENT.® -

Mortgage—Priorities—Registration Act IIT of 1877, Sec. 50-~Sale in execution qfi
decree on prior unreyistered mortgage—Rights of purchaser~—Clasm of subsequent
mortgagee in possession under'vegistered mortgage— Rights of suck subsequent mort-
gagee where he was nota party to the suit.on pmor mortgzz_r;c—-—[’; angfm of Property
Act (I'V of 1882), Sec. 75, )

" In October, 1887, the plaintiff purchased certain lands at a sale held in’ esecutxon
of a dvcree passed on an unregistered mortgage effected in 1862. The defendant.
was in possession as n_mr(:gageé under a subsequent régistered mortgage of 1867,
He was not a party to the suit and decree of 1887, The plaintiff sued for- pésses-
sion. The defendant claimed that the plaintiff could not recover possession mthout
paymg “off his (the defendant’s) claim. - ;

- Held that at the execution sale the p]a.mtxﬁ bought the property in (hspute free-
from all subsequent incumbrances, suhject only ta the right of the defendant, if he so-

desu'ed to refain possession, - -

Held also that the plaintiff as purchaser stood in the place of the prxor mortgagee '
and had a right to possession ; that the defendant as subsequent mortgagee could ot

" compel the plaintiff to-pay off his (the defendant’s) mortgage, but that the defendant.

not having been a parhy to the suit on the prior mortgage had a right, if he w1>hed )
{0 retain possessxon, to pay off the plaintifi’s claim.

Jl[ohan Aanor v. Togu Uka(D) referred to and followed.

Registration under Act 11T of 1877 doés not operate so as to exclude instr uments.
exccuted before Act XX of 15864 came mto operation on the ground of then' non~ .
1evlstratxon. : . .

T umalw v. Lakshmi.2) referred to a.nd followed. .

SEcoND appeal from . J. I‘ltzMaumce Assistant . Judge of
Ahmedabad e \ ‘ ,

Suit for possessmn of a godown and certain lands,’

In Februa,ry 1862, one Nathubhai and his sons morbO*aO'ed the
property in question by an unrealsbered san-mmtgagq-dged_ to

: Bhomlal and ‘Kalid4as.

. * Becond Appeal No. SSO of 1893, ,
AN A L..R., IOBom 224. o E (2)I_L.R.,~Ma,d 147
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In 188’7 the mortgacrees ‘obtained 'a decree on the mortgage,

: and*on the 30th October, 1887, s0ld the property in execution to .

“plaintiff. In attempting to obtain "possession the plaintiff was
tesisted by Deséi Lallubhai J ethébha.l (defendant No. 7) a.nd two
_others (defendants Nos, 8 and 9) - o

The plaintiff, therefore, brouO‘ht “this sult aﬂalnst the o.rmmal
mortgagors (defendants Nos. 1-—6) and Desii Lallubhal (defend-
% ant No. 7) and defendants Nos.8 and 9.

‘Lallubhai (defendant No..7) claimed possessmn of some of the
land under a registered mortoaore from Nathubhai and his sons,
dated 1st January, 1867, which was renewed. in May, 1883, and

" of the godown under registered thortgages dated 1873 and 1883.
o He contended that he being in possession under a registered mort-
gage the plaintiff had bought subject to his claim, and that the
plalntlff musb sa,tlsfy his mortgage- deb'L before he - could recover
possession. . :

" Defendants Nos. 8 and 9 clalmed other parts of the propelty -

‘,‘krsold at the execution sale in 1887, but the plaintiff compromised
" the suit as against them, and sold them the land they claimed.

... The Subordinate Judge held that as Lallubhai had not been &
- party to the mortgagee’s suit in 1887 he should be peumtted to

redeem the mortgage under which the * plaintiff claimed, and-

directed that he should pay within six months the full amount

(Rs. 1,448) of the decree of 1887 into Court to the credit of the
plaintiff, and in- default that the pla,mtlff should recover pos- .

session.

On appeal the Assistant Judge varied the decree by permitting
the defendant Lallubhai to redeem on payment Rs. 751-8-0
instead of the whole amount of the decree in 1887 on the ground.
that Lallubhai had possession of ‘only part of thé lands comprised
in the- original mortgage, the rest being in the possession of the

~ defendants Nos. 8 and 9 with whom the plaintiff had comprormsed
his claim by selhncr these lands to -them, He said :—

» “1 thmk however, that the Subor dmate J udo'e err ed in 1equ11-
mg defendant No. 7 to redeem by payment of the full amount
of the decree obtamed agamst the mortO'aoms _For under the
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decree other property besides that with defendant No. 7 was sold;
that other property was also the subject of the prior mortgage.
It was in’the possession of defendants Nos. S and 9 in this suit,
and plaintiff has compromised the suit as against them by sellma

that property to them for Rs. 600 (vide purshis in appeal). T
thmk therefore, it would be inequitable to throw the whole

burden of the amount decreed on the prior mortgage on the

~ portion of the p1ope1 ty which is with defendant No. 7.”

Defendant No. 7 was, therefore, permitted to redeem on pay-
ment of Rs. 761-8-0 only -within six months from the date after

: the decree in appeal.

+.Against this decision Lallubhai (defenda,nt No 7) preferred -

~a second appeal to the High Court.

Govardhanrdm M. Tripdths for the appellant.
Climanldl H. Setdlwad for the respondent (plaintiff).

-Ra’Napr, J. :—There are only two'points which- demand con-
sideration in this case, the first being concerned with the re-
lative rights of prior and subsequent incumbrancers snfer se,and
the second has reference to the operation of section 50 of the
Registration Act 111 of 1877, w

The respondent (original plaintiff) purehased the moperty in

~dispute at a Court sale held on 30th October, 1887, in esecution
- of a .decree on an. unregistered san-mortgage-bond of 1862.

‘When he proceeded to take ‘possession of the land, the appellant
{original defendant No. 7) obstructed him on the ground' that

" lie was in possession under a registered mortgage-bond of 18%g¢
. renewed in 1883, and that respondent was bound to satisfy his

mortgage before he could recover possession of the lands under
his certificate of sale. The contest is thus between the purchaser
in execution of a decree on a prior unrdgistered sun-mortgage of
1862, and the defendant in possession under a subsequent regis-

» tered moxtcraoe of 1883, a renewal of one effected in 1867.

The authorities—Ndmddr Ohaudhri v, Karamr dgiD, Muham-
mad v: Man Singh®, Gajadhar v. M ul Chand®, Mohan Manor
v. Toguw Uka®—are quite clear on the points (1) that the pur-

@1 L. R, 13 AlL, 315, .. ®LL.R,10AWL, 520,

@1, L, R,, 9A1,,125. - @ L L, R., 10 Bom,, 224,
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chaser stands in the place of the prior mor tgagee, and (2) that. he )

‘hasa rlo"ht to recover possession, (3) that the subsequent mortgagee

cannot compel him to redeem his own mortgage, but (4) has a .
right himself, in case he has not been made a party to. the suit:

on the prior mortgage, to pay off the prior incunibrance if he

desires to retain possession. The case of Gaya Prasid v. Salik
Prosdd® had spema.l features, but even in that case Oldfield, Jo;.
admitted that he bad seen reason to chano'e the view onee;held .
by him, and stated, following the ruling in Gopee ‘v, Kdlee®, that

the subsequent incumbrancers have only a right to pay off. the
-debt on account of which the éstate was sold, and to treat the
' purchaser as the owner of the estate subjett to their claim.

The facts of the present case are on all fours with those |

in Mohan Manor v. Togu Uke®, and on the authority of that deci-

sion and the cases referred to therein—Kasandds v, Prdjivan®

Ddmodar v. Naro®—we must hold that the ‘respbndent. bought
at the ezecution sale the property in dispute free from all subse-
quent incumbrances, subject only to the right of the appellant to
redeem him if he so desired—Wdsudev v. Nardyan® ; Mansukh
v. Turbhovan™.  The law under section 75 of the Transfer- of
Property Act (IV of 1882) is the sa,me—--VenLam v. Kannam® ;
Shivrdm v. Genu® ; Ndran v. Dolatrd A9 Sanlnma Vi V or upak-
shdpa®®; Radhdbdi v. Shdmrdvd®, : :
The question of registration appears to present no d1fﬁculty

Registration under Act III of -1877 does not operate so as to |
exclude instruments executed before Act XX of 1864 came into’
operation, on the ground of their non- reolstra’olon-Tm umala V...

Lakshmit®. The Bombay decision in Khandu v. Tcwacha%d(M)
is to the same effect. As the execution-sale took pldce in respect
of a san-mortgage in Gujardt, the question of want of possession
can have no significance. We accordingly confirm the - decree.
Appellant to pay all costs. ’ L
R . , Decree confirmed.
o1, L. R, 3 All, 652, . ®L LR, 5 Mad, 184 o

23 W, R.,338. ® I, L,-R., 6 Bom,, 515.
9 L. T.. B., 10 Bom,, 224, . A0 Tbid., 538, :
)7 Bom. H. C. Hep., A. C. J,; 146, an 1, L., R., 7 Bom,, 146,
. ~® L 1. R, 6 Bom, 11, .. )1, I R, 8 Bom., 168,
©® P, J, 1882, 21, ' - (3 1. L. R, 2 Mad., 147,

() Ibid,, 213, » 4 1, L. R, 1 Bom,, 574,

893"

1895,

Drsir
LALLveHAL

JETHABUAT .-

Voio 7
Muxpa’s -

Kuserpa’s, = -



	Page 407 
	Page 408 
	Page 409 
	Page 410 

