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~ To this question the answer must be in the affirmative, in the
circnmstances. of thé case now before us.. Under the provisions
-of section 231 of the Civil Procedure Code, Shankarldl was

- entitled’ equally with the other judgmient-creditors to apply for

‘execution of the whole decree for the.benefit of all the decree-
holders ; and ak he was a minor when the decree ‘was passed and
- when the last application for execution was made, he is entitled
to the benefit of section 7 of the Limitation Act, and can apply
for e\ecutmn within three years of attaining magonty

We agree with the opinion expressed in Seshan . Rajago- .

pala® that section 8 of the Limitation Act applies only to those
cases in which the act of the adult joint owner is, per se, a valid
“discharge. - But we are unable to hold that section 7 does not

~apply where only some of the judgment-creditors, and not all,.
are affected by a legal disability. The reasoning in Perry v.
~ Jackson® referred to by the Madras High Court does not really -

touch the point under consideration, inasmuch as seetion 7
.applies to an application like the present one, which any one of

- the Judament-credltors may present by himself under the pro--

visions of section 231 of the Civil Plocedure Code:

For these reasons, we agree with| the Subordlnate J udce in
holding that Shankarldl is, in the circumstances, entitled to obtain
-execution of the decree.. This is also the view of the Calcutta
ngh Coult in Af ando Kzsho:e Dass v. Anando Kishore Bose(3)

- Order accmdwgl_/,

(T LR, 13Mad, 286,  ~ - - - Q4T R,59,
®) I L. R, 14 Cal,, 50. .
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UMED HATHISING (ORIGINAL OPPONENT), APPLICANT, 7. GOMAN BHALJT,
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Hindu law-—Joint family _/—Mone y decree against father — Execution against “svn
_after the death of the father —Aucestral property in the hands of the son lmble——
C’wzl Procedure Code (Act XIV 6f 1882), Secs, 234, 244 and 278

s Apphca.txon No 72 of 1894 under the extraordmary ]unsdlctxon.

385

1895,

GoOVINDBA'M

V.

Y ¢ 7 T

1895.
March 12,



386

1895, -

TUNMED

. HATHISING

U,

GOMAN -

- BHA'IIL,

THE INDIAN LAW REPORTS. [VOL. XX.

A money-decree obtained against the father of an undivided Hindu family can he--
executed after his death.against his sons to the extent of the azcestral properby that.

" has come into their hands even if the debt has been incurred for the sole purposes.

of the father, provided that it is not tainted with immorality or illegalfty.‘ If the- -
son against whom the decree is sought to be executed as representative of his father- -

* takes the objection that the debts ave tainted with immorality, he can’ do 50 under-
- section 244 of the Civil Procedure Code (Act XTIV of 1882),

Avigbudra’y, Dordsamid} and Lackmi Nirdin v. K ungi Lal(‘-’) not followed,

Tars was an application under the extraordinary jurisdiction

.. of the High Court (section 622 of the Civil Procedure .Code,

Act XIV of 1882) against the decision of J. B. Alcock, District.
Judge of Surat, confirming the decree of Khén Sheb J. E.-Modi,.

. Second Class Subordmate Judge of Olpad, in an execution pro-

ceeding.

Umed Hathising obtamed 8 money-decree against one Bhdiji,
the father of the minor opponent, and aftér Bh4iji’s death pro-

- coeded to execute it by attachment and sale of his land in the-
_hands of the opponent. The opponent through his. mother and-
.guardian applied to have the attachment removed on the ground:

that the land was ancestral undivided property, and was nos.
liable for Bhéiji’s debts after his death, and that the debt in.
‘dispute was not contracted by Bhéiji for family purposes. The-

~applicant contended that the debt for which the decree was.
obtained had been imcurred by Bhiiji for the benefit of the
~ family, and that - the opponent succeeded to the ancestral esbat& :
“burdened with the payment of his father’s debt. =

The Subordinate Judge treated the opponent’s application - as-
falling under section 244 of the Civil Procedure Oode (Act XIV-

- of 188‘)) and removed the attachment.

On appeml by the applicant, ‘the District Jud(re conﬁrmed the
decision of the Subordinate Judge.

The applicant. now applied under the extraordinary jurisdic-
tion of the High Court, and obtained a rule nisi calling on-the
opponent to show cause why- the order of the Dlstmct Court should
not be set aside. . :

- Govardhanram M. Tripathi, for the applicant, in support of the’
rule :—The questlon is whether a money-decree against a Hindr
- 1.5, R., 11 Mad,, 413, S (2)ILB 16 AlL, 449,
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= father 18 bmdmrr on the sons after the death of the father to the k

" extent of the assets they have received.  The authorities on the
_point are in conflict. .The High Courts at Madras and Allahabad
have held that it is not binding, while the High Cour ts at Bom-
* -bay and Calcutta have held that it is; bmdmg

There was no appearance for the opponent

The followmcr authoritiés were cited in arguraent —Maganlal_

* Soma  Heordchand® ;  Sakhdrém  Réamchandra v. Govind
Vamom @, Jaya’bhai Lalubhat v.- Vijbhukandds® ; Cooveryi

. Hirji v. Dewsey Bhoja® ; Nanomi v. Modun Mohun®'; Punchdnun -

Bundopddhya v. Rabia Bibi® ; Lachm: Nirdin v. Kunjilgl® ;
Kornataka Hanumantha v. Andukzm Hanumayya®; Ariabudra v.
Dorasami® ; Mayne s Hindu Law, drts; 321.t0 323 ; White’s Act
(Bom Act VII of 1866), sec. 5. S S e

Sagcext, C. J.: —-The quesblon Whlch ‘wa have to decide is
whether when a money-decree has been obtained against the

father of an undivided Hindu family, execution can be had- after‘
" his death against his sons to the extent of the ahcestral property .
that has come into their hands.  The matter has recently been -

considered, and the question answered in the negative by the
' Allahabad High Court in the case of Lachmi Ndrdin v.
szytlul 7 but the decision cannot be reconciled ' with the
judgment of this Court in Jagdbhai v. Vijbhukandds®, in which
it was held that ancestral property in the hands of sons could be

attached in execution of a money-decree against their deceased

father with whom they had remained unibed until his death.

Tt cannot be denied” that the wording of sechon 234 Civil
“Procedure Code, pxesents an obstacle to proceedings in execution
against the sons as the legal representatives of their father jn
- respect of the ancestral Rlopelfy as it vests in them by birth and
'SUI'VIVOI.bhlp, and cannot be described as the property of the de-
“ceased which has come into their hands. But the answer to the

question turns upon the inference to be drawn from the recent”

®P.J,1889,p.191. . G L.R,13LApp,1.
@ 10 Bom, H. C, Rep., 361, - ® I, LR, 17 Cale,, 711
@ LL R,11Bom, 37, ~ - I LG, 16 All, 49,
®1LR,17Bom, 718, - - ®I L R,5Mad, 282 _

© L L R, 11 Mad,, 413, _
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* .
decisions of the Puvy Council as to the right of creditors to

- .realize their claim againsb. .the father out of the entire estate.  In

Jagibhkai v. Vijbhukanddis Mr. Justice West says, in reference
to the decision of the Privy Council in Mussdmut Nuanoms v.
Modun Mohun®, which it is to be observed was the cdse of.a
money-decree, ““ The father in fact is made the representative
of the family, both in transaction and suits, subject only to the
right of the sons to prevent an entire dissipation of the estate
by particular instances of wrong-doing on the father's part.” It

_will be safer perhaps to rely on the langnage'of Lord Hobhouse, -

i

who delivered the judgment of the Privy Council in the above
case, as to the principle laid down by the decisions of that Court.

He says: “ Destructive as it inay be.of the principle of indé-
pendent co-parcenary rights in the sons, the decisions have for
some time established the principle that the sons cannot set up’
their rights against their father’s alienation for an antecedent

~ debt; or against -his ereditors’ remedies for their debts, if not

tainted with immorality.” - Again His Lordship says: ¢If thé»
debt was of a nhturq to support a -sale.of the entirety, he might

~ legally have sold it without suit, or the creditor might legally . .

procure a sale of it by -suit. All the sons can claim is that, nof

“being parties to the sale or execution proceedings, they ought
" not to be barred- from trymcr the fact or the nature of the debt

in a suit of their own.

Such being the general prmmple as to the power of the fathm

‘to bind the ingerest of the sons in a suit against the father, there -

may doubtless be cases in which having regard to the execution
proceedings it is to be inferred that it was only the father’s estate

* which was intended to be sold, such as Deendyal v. Jugdeep®,

Hurdey Narain v. Baboo Rooder®, Mahabir v. Rai Markunda®,
which ‘are important decisions as 3howing the nature “of -
the ~distinctions which may be drawn having regard to ‘the

- nature of the suit and the execution proceedings; but it being

distinctly established by the Privy Council’s decisions that the
creditor can attach and sell the entirety of the estate in execution
of a }noney decrec against the father, we are unable to agree -

L R 13L App, 1. - ® L. R 11T, A, 2.
@ LR 4 LA, 247, O LK 17 LA, 118
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with ‘what is said by the Madras High Court in Ariabudra v.
Dorgsami®, and-which is much relied on in the judgment of'

‘the Allahabad High Cowrt in Lachmi Nérdin v. Kunjildl®,
that the obho'a,tlon of the sons to satisfy ‘their father’s debts
is not within the scope of the decree against the father.  On the
contrary it appears to us that the judgment of Lord Hobhouse
above referred to treats it throughout as being so,” whether -on
the ground of xepresentatlon of the sons by their father as stated
“by West, J., in Jagdbhai v. Vijblukandds® or on the ground
" that the creditor has the power to attach and " sell the entlre in-
terest in the land in execution proceedlngs against the father.
Tf the son, against whom the decree is sought to be executed, as
the_rep'reéentative of his father, -takes the ‘objection that the
debts were tainted with immorality, he can do so under see-
" tion 244 as decided by the majority of the Full Bench in- Seth
Chand v. Durga Dei® in the analoaous case in which the
‘objection was taken by the sons, that the property sought to be

- attached was not assets in their hands or at any rate under

section 278, Civil Procedure-Code (Act XIV of 1882), which
Tyrrel, J., considered to be the proper ceurse. -The Subordinate

* Judge has noticed that in the case of Jagdbkai v. Vijbhukandds

the debt was incurred for the benefit of the family, bub the result
: would have been precisely the same if it had been " incurred for

the sole purposes of the father, plowded it was not tamted with

- Immorality or 111eoral1ty

Under these circumstances we thmk that in refusmg in this
vcase to entertain the execution proceedings against the sons to
the extent of the ancestral property that had come into their
hands, the lower Courts failed to exercise « Juusdlctlon vested
in them by law, inasmuch as it was their duty to grant execu-
tion to such extent unless the sons who had been made partics -
to the record as representatives of their deceased father succeeded
* in proving that the debt was not one for which they could be .

made liable by Hindu law. -

. We accordingly dlschmoe the orders of the lo“ er Courts qnd
' dlrect the Subordinate Judge to restore the darkkdst to his ﬁle

T L. R., 11 Mad., 413; . ® I.T. R., 11 Bom;, 87, :
®L L. R, 16 AlL, 449, * @ T. L. R., 12 AlL, 314,
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- anddisposé of it in'conformity with the above remarks. The-

applicant to have his costs of this application if he should sue-

APPELLATE CIVIL,

Before Mr. Justice Jardine and Mr. Justice Rinade.

DESA’I LALLUBHAT JETHA’BHAT (ORIGINAL DEFENDAKT No. 7), APPEL— '
1a¥T, v» MUNDA’S KUBERDA’S (0R1GINAL PLAINTIFF), RESPONDENT.® -

Mortgage—Priorities—Registration Act IIT of 1877, Sec. 50-~Sale in execution qfi
decree on prior unreyistered mortgage—Rights of purchaser~—Clasm of subsequent
mortgagee in possession under'vegistered mortgage— Rights of suck subsequent mort-
gagee where he was nota party to the suit.on pmor mortgzz_r;c—-—[’; angfm of Property
Act (I'V of 1882), Sec. 75, )

" In October, 1887, the plaintiff purchased certain lands at a sale held in’ esecutxon
of a dvcree passed on an unregistered mortgage effected in 1862. The defendant.
was in possession as n_mr(:gageé under a subsequent régistered mortgage of 1867,
He was not a party to the suit and decree of 1887, The plaintiff sued for- pésses-
sion. The defendant claimed that the plaintiff could not recover possession mthout
paymg “off his (the defendant’s) claim. - ;

- Held that at the execution sale the p]a.mtxﬁ bought the property in (hspute free-
from all subsequent incumbrances, suhject only ta the right of the defendant, if he so-

desu'ed to refain possession, - -

Held also that the plaintiff as purchaser stood in the place of the prxor mortgagee '
and had a right to possession ; that the defendant as subsequent mortgagee could ot

" compel the plaintiff to-pay off his (the defendant’s) mortgage, but that the defendant.

not having been a parhy to the suit on the prior mortgage had a right, if he w1>hed )
{0 retain possessxon, to pay off the plaintifi’s claim.

Jl[ohan Aanor v. Togu Uka(D) referred to and followed.

Registration under Act 11T of 1877 doés not operate so as to exclude instr uments.
exccuted before Act XX of 15864 came mto operation on the ground of then' non~ .
1evlstratxon. : . .

T umalw v. Lakshmi.2) referred to a.nd followed. .

SEcoND appeal from . J. I‘ltzMaumce Assistant . Judge of
Ahmedabad e \ ‘ ,

Suit for possessmn of a godown and certain lands,’

In Februa,ry 1862, one Nathubhai and his sons morbO*aO'ed the
property in question by an unrealsbered san-mmtgagq-dged_ to

: Bhomlal and ‘Kalid4as.

. * Becond Appeal No. SSO of 1893, ,
AN A L..R., IOBom 224. o E (2)I_L.R.,~Ma,d 147
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