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thereaftel made appucatzons for exeeuhon hele flhese plamtlffs are,
therefme, entitled to share rateably with the plalntlffs in this suif
in the proeeeds of the ploperty sold in, execution by the Sheniff. ’

A’ctprneys.—-—\Iessm. leatubhm, and Jamietram ; Messrs. Pa;/ne;':.'
Gilbert and Saydui ; and Messrs. Chalk, Walker and Smetham,.

APPELLATE CIVIL,

Before Sir Cha7'ies Sargent, Kb., Chief Justice, and M. Justice Fulton.
R.A. HILDRETH (oRr161xAT DEFENDANT), APPLICANT, v. SAYA'JT
PIRA’JI CONTRACTOR (ORIGINAL PraINTIFF), OProNENT*

Civil Procedure Code (Act X1V of 1882), Secs. 100, 108 and lo7~Pveszdency
Court of Small Couses—Adjourned Izeamng——.flbsence of defendant—Eir-parts
decreo—Practico-—Procodure. ) . .

A defendant is entitled to avail himsclf of sectwn 108 of the Civil Pxocedure
Code (Act XIV of 1882) where an ex-parte decree is passed against him at an ad-
Journed hearing, s

Tais was an apphcatlon, under the extmozdmaly Jurisdiction

(section 622 of the Civil Procedure Code, Act XIV of 1882), against
the decision of the Full Court (consisting of C. W. Chitty, First
Judge, and M. H. Hakim, Fifth Judge) of the Bombay Court ofv
Small Causes.

The applicant (defendant) was sued by the opponent (plamtxﬁ)
in the Court of the Fifth Judge of the Bombay Court of Small
Causes to recover the sum of Rs. 507. Af the first hearing of the
case on the 7th May, 1894, the defendant appeared, denied the
plaintift’s claim, and applied for a postponement to enable him to.
produce his witnesses. - The case was consequently adjourned:
#ill the 14th June. The defendant did not appear in the Court on:

. that day, and a decree was passed in the plaintiff’s favour.

Ori the 16th June the defendant went to the Court, and he was
then informed that a decree had Leen passed against him. On the:
111k July he applied to the Judge that the decree should be set* aside,
and obtained a rule nist for a new trial.  The rule was subsequenﬂ) :
made absolute, and 3 d-‘u} was fixed for the re<trial of the case.

g *Apphcatmn N o, 219 of 1894 under the extraordinary ]\u‘lsdlctmn e
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In the meantlme the plaintiff applied to the Full Court to Sebjﬁj )
aside the ‘order for re-trial under section 108 of the Civil Procedure’ _

: C'ode (Act XIV of-1882), and obtained a rule nisi calling on the

i defen&ant to show cause why the order for te-trial should not be set

: asule, and after ar gument of- the rule the Full Court set aside the

order for 1e-tual holding on the authority of Sitdldl Hari v. Hird-

- 1dI® that as the decree was passed at an adjourned hearing it
“was, not ex parte. o

~ The defendant now applied to the High Courf under its extraor-
* dinary jurisdiction and obtained a rule nési calling on the -plaintiff
to show cause why the order of the Full Court should not be set
asule

. R. A, Hildreth (the applicant) appealed n person n support of

the rule :—The Full Cowrt was wrong in holding that the decree’

- was not ez parte. 1 submit that the decree is ex parfe, and I am en-
titled'to relief under section 108 of the Civil Procedure Code. Section

157 of the Civil Procedure Code (Act XTIV of 1882) is .a,pplioable to -

the present case, and it“provides that the Cowrt should 'dispose of
- the suit in one “of the modes prescribed by Chapter VIL -Section

108 is included in Lhapter VII, and, therefore, I am entitled to the

_benefit of that section. See Doyal Maistree v. Kupoorchund @

Rdmtahal Rdm v. Rameslzm Rdm @); Hmd Ddi v. Hirg Lal®, . '
B. R. Bamanji (with 8. F. Billimoria) appeared for the opponent '

.(pla,intiff)' to -show cause:—It was \a’t« the request of the defend-
ant that an adjournment was granted in order that he might be
able to produce his witnesses. He had, therefore, notice of “the

adjourned hearing, ‘and having failed to éppea,r on the appointed
day it is mot mow open to him to say that the decree is ew
parte. The reference in. section 157 to Chapter VII .of the Co do

‘ indicates melely the procedure to- be followed. Tt does not ne-

cessarily give to the defendant the relief which he would have -

been entitled to if the decree had been passed under that chap-
ter. The Privy Council have in Zain-ul-abdin Khdin-v. Akmad

Raza Khdn pointed: out the distinction between a case, de~,

@ LL.R,21Cal,260. ... L L/R,8AlL, 140
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: clded ex pmte in the absence of one of the partxes at the ﬁrsb hear-
" ing ‘and & case decided “in the absence of the defendant on the da’ce .

to which the hearing of the suit was adjourned at the defendant’
request ‘The Caleutta’ High Court followed the Puvy Council _ 
ruling in Sitdlal Han v. Hird1fl O which, we submit, is apphcable l
to this case : ‘ '

Sareext, C. J. :—The Small Cause Comt has dee1ded on the author~ ~
ity of Sitald! Hari v. Hiraldl @ that section 108 does not apply
where an ez paﬂe decree has been made at an g,djoumed hearing.

The question turns upon the consﬁruction to be put on the words
in section 157, that the “ Court may proceed to dispose of the suit
in one of the modes directed in that behalf by Chapter VII or make -
such other order as it thinks fit.”” Section 100 is the only section
in that chapter applicable to the case under which the Court could

‘proceed to dispose of the snit, -and one of the modes which the
Court may adopt as provided by clause a of that " section is that

it may make a-decree ex parte. Section. 108 of the same chapter, -
however, says that “in any case’'in which a decree is made ez parte -
against a defendant he may apply to the Court for an order to set -
it aside”’ The Caleutta Court say that “the reference in section

- 157 to Ohaptel VII is merely to indicate the procedure of the Court -

and not to give a deéfendant the privilege to which he is entitled, if
the suit was decided ex parte strictly within the terms of section' 100.”
No. doubt it provides for the procedure of the Court, but if such”
procedure includes the making an cx-parfe decree, thele would -

_ appear to be no sufficient reason for holding that the decree is not - i

subject to the usual incident of such decrees (ziz., an applieation by
the absent defendant to set it aside and have the suit 1estored as -

_provided by section 108 of the chapter). Tt is. plain that the

‘absent defendant may be able to show a perfectly good reason -
for his abserrce on the day of the adjourned hearing, and if he can

~ do so, the injustice of deciding behind his hack would be Just as greab

»

as on the first hearmg ' ; S

-We think that,- in the absence of clear words to show é,:corif;i'a,r'y

‘inten{;io'n, the defendant is entitled to avail himself of section' 108,
_ This is the view taken by the Allahabad High Court in Hird Dds

® 1, L, R., 21 Cal, 269,
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V. Hm(, Tl (1) ”:Ifi/the jtidoment of Oldfield, I, it is pointed out

‘that the demsmn ‘of ‘the Privy Council in Zain- ul-ab(lm Khdn v.

Ahmad Raza Khan ®; to which the Caleutta Court 1efe1s is only a

' \decmon on the wmds of section.111 of Act VIII of 1859 and has
no bearing on the point in question. In this view of section 157,

* Civil Procedure Code (Aet XTIV of 1882), the Small Cause Court

* has wrongly refused to exercise the power given it by that section,
and it is, therefore, a proper case for the’ exelclse of our extramdma,l y
Jurisdiction.

We must dlseharge the order refusing the appheatwn, and send
back the case for a decision on the merits. Costs to be costs in the
application, o [ 3
' N ) -Order discharged.

‘OL,R., 7AL,838, . . " @L.R., 5L App., 233,

APPELLATE OIVIL:

.

Before Sir Charles :S“d'rgent Kt., Chief Justice, and Mr Justice Fulton. . o

GOVI\DRA'\I AND OTHERS, DECEEE-HOLDERS v. TA’TIA
- J UDGMENT-DEBTOR.# : s “", -

- Limitation 4ct (XV of 1871 ‘Secs, 7 and S, and Art, 179—Dec7ee—-Ea,eoutzon-—
Joint decree- holder—ﬂlmont Y of Joint - decyee-holder—A pplication fo' “eecu-
tion after attazm,zg major it J-—le Procedure Code (dct XTI qu 1882) See, 231,

Govindrim and his two winor nephews, Shankarldl and Da.vlatl sdm,” obtdined a

decree on 1st December, 1885. Govindrém apphed for execution on the 24th Novem-

ber, 1886, and died in May, 1887, Shankarlal attamed majority on the 15th Decem-
~ber, 1891, and on the 21th July, 1894, apphed f01 execution, no apphcatlon havmcr
been made since May, 1886, .

" Held, that the aspplication was not harred by 1'1mitation. Under section 231 of
the Civil Procedure Code (Act XTIV of 1882), Shankarlflwas entitled equally with the
other judgment-creditors to apply for execution of the whole decree for the benéfit of
all the decree-holders ; and as he was a minor when the decree was passed, and when

the last application for execution was made, he was entitled to the benefit of sec- ‘

‘tion 7 of the Limitation Act Xv cf 1877}, and could apply for execution mthm three
years of attaining majority. qec’txon 8 of the lextatlon Act (XV of 1877) applies
only to those ¢1s2¢ in which the act of the joint owner is, perse, a validdischarge. Sec-

tion 7 applies where only some of the judgment-creditors, and ndt all, are affected -

" by a legal disability. .
* Civil Reference, No, 1 of 1895,
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