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1895, We thmk thelefme thmt the ﬁrst questlon shoul& be answeled
. VesgA%r . in the g«{ﬁlmatlve assuxmno the case- nob to be O'ovemed by scc'uon

’ I\%ERII,:{T;;I 117 of the Transfei of Property Act. To. the second. question, wiz ’,:.

- 1 AK‘g;lM-AN . whether the: disclaimer contained in . E‘{hlblﬁ 11 constituted a dis--
s Kﬁ;ﬁ; - “élaimet of title, the. on]y apswer we can ‘give to. it is ‘rhab it de*
ST pends upon the -eonstruetion of Exhlbﬂ; 11 1ea(1 in connexmn
~iwith the evidence'i in the case. IR . g

l.-‘_..:—.,.
: . o

The I‘ull Bench hwmo sent back the case t,o ‘the DlV‘lSlOll Bench whlch ha,& :
mude the reference to the Full Bench for ﬁna.l dlsposal the followmo‘ ]udcr-_
ment was mven = . 4 e

T zngment —The First Class Subordmate J udoe A P. has not
- found as to the nabure of the defendant’s tenure, and it, therefore,
Js ‘impossible for us, having regard to the Judrrment of’ the Full
Bench to. determine Whethel the statements‘in Exhibit, i1 con="
stltute a disclaimer of “title. such as to- enable’ the plamtlﬁ'b to”
recover possession W1thout notlce toquit® 0 St

" Under: these _cireumstancés’ we mush reverse. thé demee of ﬁhe’ff
lower appellate Court and ‘remand the appéal for a fresh demswnf
on the various. points Wluch aiise,. 1nclud1ng the . -question as to
the pla,mtlﬂ"s right -to recover ‘rent-for. the yea1s in. dlspute. .
Costs' to iollow the result P

Deci ee wvmse(l aud case wmmzded

APPELLATD CIVIL

Before Sm C’h arles- ;S’wgen{ K] Olan Jzestzce, M1. Justwe J'mdme, ‘

. Ce Sl and A, Justzee Ix’ulton e
© 1895, - - KYTE PETI’I‘IONER, v, KYTE, RESI’ONDLNT, AND COOKE

Mareh,12. gt e v Co RESPONDDVT. o PR
’ Dwm ce——HusbamZ cmd wzﬁ:——lndmn Dwowe dct (IV oflSG.‘))—Jurzsdwt‘wn qflhs«
mct C’aurt——.PCace of mammge-—meage Ly petifioner before decree of Districs:.

< Court con_ﬁ1 med by szk C’ourt-—]gnoa ance : 0f Zaw-—Darrq/ges ayamst 0~ respond-
ent-—vhactwe ’ e . A T T e

Under section 2 of the: Indxan Dworca Asb (IV of 1’669) a Dlstnct‘. Court has guns- ;
'dxctlon to make a.decree’ for dissolution of marnage upon bemg sa‘msﬁed that the
adultery chalged hds been _committed i India; w:thout gomg itto ev1dence as to the
placa of the mamage of the Eartxes. PR R

Ay i *le Beférence, No.-ﬂ of 1894.
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>~ After the sttmct Court had passed a decree for dlssolutxon of marmacre, ﬁut before:
‘ the conﬁrma,tlon of the decree by the High Court, the petlhoner, in 1gnorance of tﬁe
IBW, married another woman, but, he ce'\sed to'cohabit thh the “oman on dlscovermg '

. his. mistake, : Under ‘the eugumstances the H)gh Courb made ‘the deerée absolute,

h"ldmg that under section 14 of tho Indxan Divoree Act (IV of 1869) tt'had a decre-

tlorltodoso.- T T R SR LT LN L

a2

. The décree having a.warded damaoes agamsh 1he co- respondent and he. ot havmn'
appealed on the question of damaves, it was contended that the High Court conld only
. deal-with that pait of the decree which dissolved the marrlaoe..

. Hcld under the Tndisn Divorce Aet (IV of 1869), that the ‘Court’ had the fulleskx
power to deal with the case accordmg as ]ustlce might. reqnne, mcludmcF the e,ward of
damages by the Court below. ~ *. . ) St st

Ravcns'm oft v, Ravenseraft® followed.

THIS was a reference. by W. H 01 owe, - Dls’n ict J udoe of Poona,
sublnlttln(r for’ conﬁrmatxon his decree i in: Smt No:.2 of 189&

under section 17 of the Indish Divores Act: (IV of 1869) PN

Sult by the plmntlff for dissolution of h1s marriage on the
glound of his wife’s adultery Wwith the po-respondent or, in the

. alternative, for Jud101al separation -on - the ground of deseztlon. '
He also claimed damages from the: co~respondent Lt

The respondentddld nob appéar in the lower Coult
The co-lespondent demed the’ adultery chatged

The JudO*e found that the, alleaed adultely w1th the co-re-

pondent was proved _that the petltloner was entitled to a decree
for dlssolutlon of marrlage, and that he was entitled to dnmawe%

to the extent of R 500 from the co- 1espondente The followmrr

“are extlacts from his ]udtrment —

.
-

"o “Thisis 8, smt brou uht by petmoner ¢, SL K) te fora dxssoluhon of his* maruage thh

K, Kyte on the ground of her adultery. wrth tlie co- recpondent T. C. Cooke.. The fact
.of the adulter) y havmnrbeen commitbed by the respondent is not d:sputed She admits

in her deposmon that she was marvied on the 9th .February, 1“91 that she’ left hcr )

lmsl)and -about four months after, that she returned to him subscquently for s fe\v
days at a.time, and ﬁnally left him on the 15th October, 1891, She admits also t]xat

" she was delivered ofa ohild in the month of January, 1893, in Bombay. She dentes *

that it is the child- of the co- respondent, as: she_ states (other friends visited her and
cam‘e up %o her sn;tmg—room after her shop was closed, - The birth of the child fifteen *.

~ months after the respondent lett the petmoner‘ ig concluswe proof that aduliery- has

- been committed, ' The question now ausmg is whether it is proved that the 1'espond-

‘ cnt eommltted ddultery with the co- respondent - * * . . * The

(1) L R, 2P and M.,346; K
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368

1803: -
+ Ky

SR L
"..KYTE‘ B



P

’\ 55{; THE INDIAN LAW REPORTS [VOL XX ‘f

N .1895,3 o ‘acts of famxhamty of the éo- respondent a.nd the d'ub mtxmacy depose«l to, aﬁord the™
' strono'est gro‘unds for believidg that adultery must have been commxtted The pefmoner
~under section 34 of the Divorce AGt bas claimed Rs, 5,008 a.s -damaoes It has also-
KYTE. o “been contended that the petltxoner is Tiot entitled to any.damaWes, as there is no prcof
' \that he has suffered a.ny 1055 in -reputation, comfmt, happiness; &c., and t}mt the-
partxes had lived separate for so long a time, and “further that there has beeri un]ustx-
finble delay in bringing bis petition, I-do not find thap there is any. unreasonable delay -
’ m seekmnr the gid of this Conrt, - The child" was born in J; anunry,lSQ 3, and the petxtmn
was filed within a year. The separatmn of the partxes was due* to the respondent ;
“ledving her husbhnd’s.roof, Theréis nothmg to show that he cansented thereto, “Therg”
"xs no doubt that the loss" of the compamonsh)p of his wife must have caused the petx- -
txoner cons:derable mentyl pain and d1sturbance, and his domestic lmppmess has been
destroyed The mcasure of damiges in~these cases is the value of the wife. .Lockmo
- at all the onc\xmstsmces ad disclosed by the correspmdence between the petxtzoner and -
the respondent durmg the ‘shiort period of then' ‘iarried union, I. am of -opinion that *
rthe sum of Rs, 500 will be’ an apgropma,te amount to be paxd by the co- respondent to
the petmoner, and~1 decree aecordmgly that the petmoner is entxtled toa dxcsoluhon
of his marriage with the resyondent -and to recover the sum of Re,. £00 from the cé- -
. responfenb as- damages Costs on co- respondent. The decreq, is subject to the~
deczslonoftheHthourt” R R T .-. S

Kwr; .

‘ ThQ case came up for conﬁrmatmn under sectlou 17 before zp
Full Bench consisting of Sawent C.J. and Jardine and Fulton, dJ J

Ma/mdeo v B/zat appeared for the co- respondent-~—-’l‘hore is®

* noevidence- producéd to prove the mayriage and-the place whero "

it, took - place’ No 1ssue was mlsed with respect to bhe facb Qf
‘t.bem‘u'rmﬂe. oL S RPN

)

[FULTO\I, J. ——No one demed the marrnge ]

K .w. -
Marrmde “must be proved Non-demal or even ‘mere admlsslon
of maruawe would not do-——Ba@ K rmLu v, Bhwa To Ja(‘) .

[bARGEmT C J ——Strlct proof of margiage is not: necessaly

; The mere fact- that people apply to a Couxt for dwome ralses a
f-’plesﬁmptmn of’ mammwe] I R
Thxs is not a case for damages.. Dama«es are awmded “ for .

- the injary done to the husband in ahen,ltnw his w1fe s aﬁ'ectlonq,,

* destroying the’ ‘cornfort ho had flom ‘her company ‘and 1a131ng

: chllchen for him’ to- Suppert and- prov1de for,”""See- M'lyne “on-

: Damages,'p 490. . Here the ev1dence shoivs that . the. petltloner

aind, his wife had not hyed happlly towether béfore the co-rgs~

gondent Lnew thein, N o daimages should, thelefore be awarded

i o (J)I L. R.,17 Bom, ;- 624, - )

2 .
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The respondent who appeared in person, bem«r at this stage called on to
state what she had to say, informed the Court that the - petitioner had married
a second wife since the decree, and she pwduced papers to. support. her state-

ment.:. The petitioner’s pleader,” who was not aware of this fact, thereupon

-asked for time to inquire into the matter. -The Court granted a fortnights

adjournment. ~The petitiorier in the meanwhile filed an affidavit stating that

he was ignorant that he could not re-marry before the confirmation, of the.

decree by the High Court, and that as soon as he came to know that it. was
illegal for him to do so, he had ceased cohabiting with his second wife.

Mdnekshdh J. Taleym/»han for the petitioner '—The petltloner
has filed an affidavit alleging complete ignorance of law forbid-,
ding him to marry again before the confirmation of the District,
Tudrre s decree by the High Court. He has ceased to cohablb
with the woman whom he has mauled

Under these circumstances the decree s uhould be made absolute.

It is within the dlscxetlon of the Court to do so—Wickham v.
" Wickham®. ‘

The question of damages cannot be gone into in this Court, as -

the co-respondent has not appealed against the award of ddmageé

(sections 17, 34, 39 and 55 of the Indian Divorce Act IV of 1869)..

* There‘is no reason to interfere with the order of the lower Court.

In England the damages are assessed by the j Jury, and tbey are

not mterfered Wlth.

Mahadev 7. Bhat in reply: -—"f‘he order awardmﬂ damaoes is:

.part and parcel of the decree for dissolution of marrm.tre. Thxs ;

Court has to examine the decree as a whole. No appeal is neces-
sary against the order for damages undel the. Dworce Aet

Fohin.

~ The judgment of the Full Bench was dehvered,by ,

. JarpINE; J.:—The District Court took no. evidence as to thej

place of the marriage . of the petitioner and the respondent, It

had, however, jurisdiction under section 2 of Act IV .of.1869 ‘to
make a decree for dissolution upon bemg satisfied of the adultery i

being committed in India. ..

-"Two points of law arose: at the heamn , which, following- bse'c-

tion'7 of the Act, we determined- upon ‘the practice of England.”

Tt was objected for the respondent that, since the District Court

passed its decree, the petltmner went-through a form of marriage

{MEP.D, 11._ Lo
32263—1

Kyt

e

KrTE.

»(

1895, -




366

1895,

Kyrg

V.-
K¥TE,

THE INDIAN. LAW”REPORTS | [VOL XX,

with another woman. He has filed an afidavit, allecrmo Zzomv«
fide ignorance of the law, ard that on dlSCO\ ering his mistake he:
ceased to . cohabit with that woman. "The question is whether -

‘ the Court should refuse now to make the deeree absolute, This

is ‘within its discretion—Noble v. Noble® ; Wickham v. Wick-
ham®. Looking at the publicity of the fact of the ' marriage, we
give credence to the statement of the petitioner that he acted

~ bond fide, believing that he had been released by law from his

previous wife, and with an absence of any intention to commit
adultery. The adultery ought not, therefore, to stand in the
way of a decree absolute. Our diseretion under section 14 of

* the Act is similar to that of the English Court under sectlon 31‘
of 20 and-21 Vie,, 2 85.

The other point of law was raised by Mz, Ménekshéh for the
petitioner, to the effect that as the co-respondent had not appealed
against the award of damages, this Court could only deal with.
the part of the decree which dissolves the marriage. Sections 17,
34, 89 and 55 of, the Indian Act were referred to and compared
with 20 and 21 V1c e. 85, see. 33, and 23 and 24 Vie., c. 144,
see. 7. We ruled-—follovvan‘ the Judge Ordinary in Rawmcmft
v. Ravensergft®—that the intention of the Act of 1869 was
to give the Court the fullest power to deal with the case accord-
ing as justice might require, including the award of da,mages
by the Court below.

The merits of the case are to be considered in two alspeets.‘
First as regards the respondent. There is evidence that in
January, 1893, she gave birth to a child, which must have been
conceived in adulterous intercourse, a fact substantially admitted.
The decree for dissolution must, therefore, be made absolute.

- Then we have to consider the case of adultery as regards the co--
respondent. There is evidence of a long continued familiarity,
extending over periods both before and after the birth of the

~child, The respondent deposed that during November and De-
: c}embeﬁr, 1892, she lived in a hotel at Byculla under the name. of

Stewart. The manauer and butler of the hotel depose to a.man. -

W LR, 1P and M;; 691, @GP D, .
) L. Ry 2 P and M, 376, '
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i)aying her weekly visits under the name of Mr. Stewart; the
butler identifies the co-respondent, and the manager. thinks he is
the same person. Cooke has not called his s1ster or other person
to explain his frequent visits at Poona.

On the whole the conclusion of the District J udge is supported

by the evidence; and the decree as against the co-respondent.

must be confirmed, and he must pay the petitioner’s costs in
this Court.

. - Decree made absolute';.
Norr.—Any marriage by one of the parties, the other living, before the expira-~

tmn of six months from the date of the decree or before the time for appealmo' has .

-expired, is null and void, fee Macrac on the Indian Dworce Act.-—Notes to sectxon
57, p. 146, :

ORIGINAL CIVIL.

Before Chief Justice Farran and Mr. Justice Starling.

_ MOTI GULA’BCHAND AXD OTHERS (ORIGINAL PLAINTIFFS), APPELLA\:&S,
' v. MAHOMED MEHDI THA'RIA TOPAN (or1eINaL DEFENDsNT), RES-
PONDENT.¥

Fvidence—Burden of proof—Promissory notes—P/ oof of consulemtzon——-Smt by
- professional money-lender against @ young. man recently come of age—Presump-
tion— Negotiable Instruments Aet (X2 YVI 6f1881), Secs, 44, 40 aml JIS—LwZence
Act (I of 1872), See, 114, sty ation (c), :

" Professional money-lenders sued a young man recently come of age to recover
" certain loans of money alleged to have been advanced by them to him on promissory
notes. The defendsnt, who under the will of his father was entitled to a large
property but had not yet come into possession of i, wag of an extravagant and
reckless character. He pleaded, as to part of the consideration for the notes, that
ke did not reeeive 1%, and as to a further . part, that the cons1dera’non was immoral,
In dealing with the case the Court laid down the following proposxtxons, not ‘ag rules
of law, but as guides in considering the evidence in such a case ;—

1. That upon the above facts the ordmary presumption that a negotxable instru-
ment has béen executed for value rgeewed was so much weakened that the defendant’s
allegation. that he had nob reeeived full consideration was sufficient to shift the
burden of proof and to-throw uwpon the money-lexidexjs (the plaintiffs) the obligation

- of satisfying the Court that they had paid the consideration in full. That .is the

practical effect of illustration (¢} to section 114 of the Evidence Act (1 of 1872). -
(9) Whexe the plamtzﬁ in arswer to such a defence, affirmed that he had paxd
: 'Smt No. 337 of 1894,
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