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pleased, and that their sons could not prevent them from doing
so. Under any circumstances this is a suit by Tribhovandds
and Purshotamdis (and not by thewr sons), and in my opinion
they could not waintain it. I record my findings upon the
issues as follows :—[His Lordship stated his findings.]

I, thercefore, dismiss this suit ; but, having regard to the compli-
cated and difficult natnre of the ease, I think the most equitable
course is to divect that the costs of all parties (those of the exe-
eutors to be taxed as between atborney and client) shonld come
out of the estate, that is, out of the estate which is not ancestral,

Suat dismissed.

Attorneys for the plaintiffs and minor defendants -—DMessrs,
Nane and Hormasji and Messys, Roughton and Byrae.

Attorneys for the exccutors :—Messvs, Luttle and Co. ,

Attorneys for defenvlant No. 9 :—DMessrs. Edgelow and  Guldl-
chand. _

Attorneys for the University of Bombay :—Messrs. Cradgie,
Lynch anl Owen. '

APPELLATE CIVIL.

Defore M. Justive Juvdine ciid Mi, Justice Tiinade.

DAVALAVA AND ornkirs (oRGINAL  Pramwriew), Areeruants, o BHI-
MAJT DIHORDO axp avorule (ORIGINAL DEPENDANTS), RESPONDENTS¥

Mortgage-—Mahomedai finily—Novtygage by Mahomedan futher —8uit by wzvt'r/'{_r/agce
against minor son wfter mortyagor's deut h—Decroc—Lossession—Iinor son wepres
sented by his mother—Tidow represents heirs—Deerce—Dougliters not parties,
but bound by decree—Subsequent suit hy daughters ws heivs of mortgagor Jor
redemyriion,

When in a mortgage suit the debt is dae from the father, and after his death the
property is brought to sale in exeention of a deerce againsh the widow or some of
the heirs of the mortgagor, and the whole property is sold, then the heirs not brought.
on the record cannot be permitted to raise the objection that they are not hound by
the sale simply because they are not partics to the record. This prineiple of law:
applies as much to a Hindu fanily governed by the Mitikshara law as to a Mahoe
medan family,

# Second Appeal, No. 671 of 1893,
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Iavi vy Jeirdm e and Bharahetlild v Koso 2 veferved to and followed,

One Nur Stlel morrgaged his property in 1862 to Bhimdji and died in 1864, leaving

wowidew, @ son end two daughters,  In ISG4 Dlingiii (the mortgages} sued the minor

sy pepresanted by Lis mother for possession us owner under the gefoln lekda clanse

anl gat a ﬂ»nm vn Sl Seplembier, 1864, sston in 1RGS,  To this
»uif the da o of Nur Saled were ust pmtw-‘ Bhimiji held the land 81 1887

and then sold it £0 Songiua (defendant No. 25, Tn 1890 Fur Sikel’s danghters branght

wid obtained pas

s Uit against Bhimddi ond Semsna to veleen the movtgage of 1862, contending

were uct Lound hy Bl in 35604, not Juving been partios to it,

Heid, that the plaintifs conld not redeenn. Thew sere bound by the deeree obtained
B the morkeage dn 1900,

Surr for rederaption,  The land in question was wortgaged in
862 by Nur Sdheb, @ Mabomedan, to one Bhimdji Dhondo.
The mortgage eontained & gulidn lolvin clause (i.e. a provision
that, in defanit of payment within a certain period, the land
should becorme the property of the mortpacee).

Nur Mabomed (the mortgagor) died leaving o widow Badéna,
a son Huseln, and two daughters Duvalava and Biydma.

In 1864 the mortgagee Bhimiji sued the minor son Husein,
represented by his inother Baddna, for possession of the land
as owner under the gohda loliin clanse in the morigage-deed.
He obtained a decree and got possession in 1865 ; and the land
was then transferred to his name in the revenue hooks.

To this suit the daughters of Nur Sdheb (Davalava and
Biydma) were not parties,

Bhimdji held the land until 1887, in which year he sold it to

Somdna Fakira, whose nanmie was then entered in the revenue
hooks, and Somdna (defendant No. 2) was in possession at the
date of suit.

In 1890 the two daughters (Davalava and Biydma) of Nur
Mahomed, his son Husein and his widow Baddna brought this
suit against Bhimdji and Somdna to redeem the mortgage of
1862,

The Subordinate Judge held that the decree of 1864 was con- -
clusive against Husein and Badédna, but was uot binding against .
the daughters Davalava and Biydma, as they had not heen

parties to that suit, and he deerced that they mlcrht redeem then‘
shares in the land.

M. L, R,, 14 Bowm,, 597, @ L I, R., 12 Bom,, 101.
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On appeal the District Judge of Dhirwdr dismissed the suit,
holding that all the plaintitfs were hound by the former decree.
He olbserved :—

“ That d‘ccruc was passed against plaintift No. 4 as representing her then minor son,
plaintiff No. 8. It appears to me that this deerce cannot now he questioned by
plaintiff No, 3 or plaintiff No, 4+ who were parties to the suit, and that plaintiffs
Nos. 1 and 2 are also estopped from questioning ‘defendant No, 1's ownership and
defendant No, 2’s ownership derived from defendant No.1 by bond-fide purehase for
valuable consideration.

“The plaintiffs Nos. 1 and 2 were represented by their mother, plaintiff No. 4, in
that litigation, They have all along stood by and acquiesced in defendant No. 1 hold-
ing as owner for twenty-two years and defendant No, 2 for three years, As against
defendaunt No, 2, they are estopped, as they stood by and gave him no warning of
their clain. Plaintiff No, 1 beeame major in 1874-75, and plaintift No. 2 became
major in 1880, at the latest sixteen years after her father’s death, The plaintiffs
Nos. 1 and 2 have not sued to set aside the deerce of 1865 within three years of their
having attained majority, Their elaim is also time-barred.”

Against this decision the plaintiffs appealed to the High Court.

Bdldji Abaje Bhaguat for the plaintiffs (appellants) :—Plaint-
iffs Nos. 1 and 2 are the daughters of the mortgagor and are
sharers Ly Mahomedan law. Their mother Baddna did not
represent them in the former suit—Akobe v. Sakluirdm™. They
were not parties to it, and their rights ave, thercfore, not affected
by the decree, and they have a right to redeem. Their rights
are several, not joint rights. A Mahomedan mother, though
de fucto manager, does not represent her minor daughters. See
Sita Ram v. Amir Begam® and DBdba v. Shivappa®. The case
of Dawlat Rdm v. Meher Chand™ was with reference to a Hindu
joint family. The rule laid down by it and other cases does not
apply to Mahomedans. This suit is not barred by limitation, as
sixty years is the time within whieh a redemption suit can he
brought.

Minekshdl, Jehdngirshah for the defendant, respondent No. 2
(Somdna) :—The law on this point has been considerably modified
by the decision of the Privy Council in Girdharee Lal v. Kantoo
Lall™, In the former suit and the proceedings therein the
daughters and the son of Nur Mahomed (plaintiifs Nos, 1, 2 and 8)

M1, L, R., 9 Bow,, 429, @) T, J., 1895, p. 25 5 ante p, 199,
@1, L, R, S AlL, 324, ) L. R, 14 1, A,, 187,
%) 14 B, L, R., 187,
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were represented without fraud or collusion by their mother
(plaintiff No. 4). Their interests, therefore, passed to the de-
fendants,  See Harl v. Jairdm® and Khurshetbili v. Keso®.

Bhimaji got the property as owner by the decree of 1864, and
the land was transferred to his name in the revenue register.
His possession thus beeame adverse from 18G5, Defendant No. 2
is o Lond-fide purchaser for value from him who was in posses-
sion without notice. He cannot, therefore, be vusted— Visudera
v. Wiishina® ; Venkatesh Appa v. Pira Sdiba™,

Riwang, J.:—The first two appellants in this case are the
daughters, the third appellant is the son, and the fourth appel-
lant is the widow, of cne Nur Siheb who mortgaged the land
in dispute with respondent No. 1 in 1862. Respondent No. 1
brought Suit No, 333 of 1864 on his mortgage-bond against the
appellant No. 3, a winor represented by his guardian and mother,
appellant No. 4. Appellants Nos. 1 and 2 were not parties to
this suit.

The mortgage-bond contained ‘a galdn lahda clause, and on
the strength of this provision respondent No. 1 claimed to re-
cover possession of the land as owner. An ce-parte decrec was
passed on 30th September, 1864, directing appellant No, 4, as
representing appellant No. 3, heir of the deceased mortgagor, to
make over possession of the land to respondent No. I, and he
accordingly obtained possession of it on 12th September, 1865.
The khdta of the land was soon after transferred from appellant
No. 3’ name to that of respondent No. 1. Respondent No.1
remained in possession of the land till 1887, in which year he sold
it to respondent No. 2.

The present suit was brought in 1890 by the four appellants

as heirs of the deceased Nur Bsheb to redeem the mortgage of.

1862. Both the lower Courts held that the decree in Suit
No. 333 of 1864 was conclusive against the claims of appellants
Nes. 3 and 4, who were parties to that decree. The Court of first

instance, however, held that as appellants Nos. 1 and 2 were not
parties to the former suit, it was still open to them to sne for

W) I. L. R., 14, Bom,, 597, @ P, J. for 1891, p, 18,
1. L, R., 12, Bom, 101, ) P. 7. for 1891, p, 103,
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vedemption to the extent of their {isths shave, and partial ve-
demption was accordingly decrced.  The District Judge in ap-
peal held thab all the appellants werve estopped from redecming
the land by the decision in the former suit, in which appellant
No. 4 represented her minor daughters as much as her minor
son, and that the claim was also time-barved, as it was nob
brought within three years from the time when appellants
Nos. 1 and 2 attained majority.

In second appeal, it was eontended before us that appellants
Nos. 1 and 2, not being parties to the former suit, could not
he estopped by the decision in that suit, as appellant No. 4 did
not, and as mother could not, under Mahomedan law, represent
appellants Nos, 1 and 2, and further the suib was not barred, as
sixty years’ limitation applied to the redemption suit.

As vegards the fivst point, the Courts were no doubt at one
time inclined to hold, especially in the case of a joint Hindu
family governed by the Mitdkshara law, that only the right, title
and interest of a father or other manager passed to the purchaser
at a sale in execution of a decrce against him, and that the

“ interests of his sons or co-shavers, not parties to the record, .

remained unaffected. In the leading case on the subject—
Deendydl v. Jugdeep NérdinV—their Lordships of the Privy
Council, following two carlicr rvulings—~Nugender Chunder v.
Raminee® and Bigjun v. Brij Bhookwz®—appear to have ruled .
not only that the interest of a son, who was not a party to the
suit against his fabher, did nob pass to the auction-purchaser
at the execution sale, hut that the question of legal necessity
could not be inyuired into in thesor’s suit, and that the son was
entitled to recover possession of the property, subjeet to the
auction-purchaser’s vight to demand partition in a separate pro-
ceeding. This ruling in Deendyal’s case governed the decisions
in Jatha Neik v. Venltapa™; Mdruti v. Lildehand™ ; Akobs v.
Sakhdram® ; Lakshwman v. Kdshendth™; and was extended by
these decisions to mortgage suits, which do not appear to have
(U L. R., 4 L A, 247.
& 11 Moo. I, A,, 241,
@) L. R, 2 L. A., 275,

¢ L. L. B., 5 Bom., 14,
(& IDid., 6 Bom., b64.

‘ © Ibid., 9 Bom,, 429,

(& Ibid., 11 Bom,. 700,

[VOL. XX.
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toen contemplated in Deemdydls case. In dssamathemn v. Roy
Dafehmerputt the same prineiple was applied to Mahomedan
¢laimants. A sister, who was not made a party to the vecord,
wias held not bound by a wortgage decree and an exccution sale
tro which other heirs of her deccased father were parties. The
fnets of that case closely resemble those in the present dis-
pute, and if the view therein upheld was accepted as still author-
itative, the appellants Nos. 1 and 2 in the present ecase would
e certainly entitled to succeed.

The authority of the cases noted above, however, has been
consideralily shaken by subsequent decisions. Their Loxdships
of the Privy Council had indeed in Gérdliares Lall v, Kantoo Lall®
following an earlier ruling (Hunoomanpersaud <. Mussamul
Balooee®) held that the interest of the son, who was alive,
and not a party to the suit, would pass to a purchaser in an
execution sale of the vight, title and interest of the father under
certain civcumstances where the whole property was put up to
sale by order of the Court. This view was more explicitly laid
down by Sir Barnes Peacock in what has been sinee regarded as
the leading case on the subject—Ishan Chunder v. Buksh Alit,
Sir Barnes Peacock decided that if the debt for which the
property is sold is not the widow’s but her hushand’s debt,
and the property sold also helongs to the husband, the widow,
though a party to the record, must he held to have heen
sued in her representative character (as representing her hus-
band’s estate), and the proceedings against her as such re-
presentative would be effectual against the estate, notwith-
standing that the son, who in that case brought his suit to set
aside the sale, was not a party to the suit. This decision was

re-affirmed in many subsequent decisions by the Calcutta High:

Court— Hakeeir Bebee v. Khajah Gowlur ALi® ; Pursid Narain

v. Honooman Sakay™ ; Baboojan Jha v. Byjnath Duit Jha™

Sham Coomar v, Juttun Bibee®™:; ILally Seetaw Rdm v. Rém

@ I, L. R,, 4 Cale., 142, F. B, @ & Wym., 27,
@ 14 B, L. R., 187, , © L. L, R., 5 Cole., 845,
& 6 Moo. I, A., 393, ‘ M X, L. Ra, 6 Caled, 474,

9 1 Marsh,, 614, ) (8 14 Cal, W, R,, 448, .
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189, Bulsh® ; Sotish Chunder v. Nib Conul® 5 Jotendro Mokun v.
Davarava  Jogul Kishore®. In The General Manager of the Raj Durbhunge
.

Bumigr Ve Mahdrajak Coomdr Rdimaput Singh™ their Lordships of the

buowpo,  Privy Council affirmed the correctness of the principle laid down
in Ishan Cluwnder Mitter v. Bulsh Ali Sondagar®.  The same point
was similarly decided by their Lordships in Bissessur Ladl v.
Muhdrajale Luchmessur®,

In Mussamut Nanomt v. Modun MoZun'D their Lordships of
the Privy Council held that the decision in Deendyal’s case did
not bind them to hold that only the interest of the judgment-
debtor, party to the record, passed by the anction sale to the
purchaser. The last case on the subject is the decision of the
Privy Council in Dawlut Bim v. Mehor Chand® ; see also Bhagbut
v. Girja Koer®™, The decision in Deanlat Ram’s case was ex-
pressly relied upon by Sir C. Sargent, C. J., and Candy, J., in
Vishnu v, Venkatrao®™ where it was held that it the entire equity
of redemption was found to have Dlecn sold to the auction-
purchaser, the interest of the plaintiff in that suit (one of five
brothers who was not a party to the vecord in the execution
proceeding), would pass. This same doctrine was again affivmed
in Jadrdin v. Jome® and Haeri v. Jeirdm® ; and in this last case,
their Lordships (Birdwood and Jardine, JJ.) expressly overruled
the decisions in Maruti v. Lildehand™ and Lakshman v. Kashi-
ndthos noticed before. It may, therefore, be now regarded as
settled law that when, in a mortgage suit, the debt is due from
the father, and after his death the property is brought to sale in
execution of a decree ngainst the widow or some of the heirs of
the mortgagor, and the whole property issold, then the heirs not
brought on the record eannot be permitted to raise the objection
that they were not bound by the sale simply Decause they were
not pariies to the record.

1) 24 Cal, W. R., 383, ™ T, R, 14 1, A, 187,

@ 1. L. R, 11 Cale,, 45, O I, L, R, 15 Cale., 717.
) I L. R., 7 Cale,, 357, av p, J., 1889,-248,

) 14 Moo, 1. A., 605, ay 1, L. B,, 11 Bom., 361,
{5 7 Marsh,, 614, () I. T.. R, 14 Bom,, 597,
G L, 1,61, A, 233, I8 1. L, R., ¢ Bom,, 564,

™ Ihid., 13 L A, 1, a$ I. L. K., 11 Bom,, 700,
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It is, however, contended that this ruling is hased on the 1895,
peeuliar constitution of a Hindu joint family, ;and that the  Davarava
analogy does not hold good in the case of Mahomedans, There Buindsr

is, however, no foundation for such a contention. One of the Droxoo,

cases noted above related to Mahomedans, and the same prin-
ciple was made applicable to them—dssamathem v, Roy Lutch=
meepnt™, also Hukeem Bebee v, Khdjah Gowhur AL, In Assam-
athem v. Roy Lufchimeeput®, this point was expressly considered
by the Full Bench, and both the Chief Justice and Markby, J.,
held that the Mahomedan law is, if possible, more strict in its
recognition of the obligation to pay debts. The succession is
of the kind known as universal, and any one of the heirs of a
deccased person stands as litizant on behalf of all the others with
respect to anything due by the estate of the deceased. The
creditor can seck his velief against one of several heirs in a case
when all the cffecis are in the hands of that heir, If) as in the
present ease, the property was in the hands of the widow, ap-
pellant No, 4, that heir could he sued by the creditor as repre-
senting the entire cstate, and a decree obtained against her
would be hinding against the other heirs. This view was given
effect to by this Court in IiAwrshetlids v. Kese ™, where it
was held that the daugbter of the deceased Mahomedan was
hound by the sale in execution of a decree obtained against the
gon whose name appeared on the record. The present case is on
all fours with this case, If possible, the present respondent’s
claim i3 stronger, as the property sold was mortagaged with
respondent No. 1.

On a careful consideration of all these authorities, we have
come to the conclusion that the decree passed in 1864, giving
effect to the gahdn laldn clause, hound the appellants Nos. 1 and 2
equally with appellants Nos. 3 and 4. The rights of a decree-
holder who obtains possession as owner are, if possible, stronger
than the case of execution purchasers, for there can be no room
for doubt here that the whole property passed into respondent
No. 1's "possession under the forfeiture clanse of the bond. . .

U 1. L, R, ¢ Cale,, 142, @ 5 Wym., 27,
@ 1, L. R., 12 Bom., 101,
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1895 Tt was, indeed, urged by appellant’s pleader that appellant
rvriaes No. 4 could not act as guardian o appellants Nog<. 1 and 2, as she
. was their mother, and our attention was drawn to Site Rim v.

BHIMATT . ) , T .
Duosvo.  Amir Begem'h and Bibs v, Shivippa™. The point thus urged

does not appear to arvise in the present case.  The widow and the
son rvepresented the cstate, and it was immaterial whether the
widow could or could not act as guardian, Tt may also be noted
that, under Mahomedan Iaw, the sons make the daughters resi-
duary heirs only, and it is casy to understand the reason why the
minor daughbers were passed over by the ereditor who brog alit
the son’s name on the record. We accordingly eonfirmy the
deerce of the lower Court, and reject the appeal with costs on
appellants,

Fawnwng, Joo—1L eomeur. E6 has Deen admitted by the pleader
for the appellants thut the whole property had been mortgaged
and was liable for the debb, aid passed wnder the decree, If,
then, the appellants were members of o Hindn family governed
by the Mitdlshara law, there would be no difficulty in upholding
the decision of the District Judge on the strensth of Hari
v, Juirdm® and the judgments of the Privy Council there
expounded. The present ease is one of a Mahomedan family, to
which in Khurshelbili v. Keso'™ similar principles were applied.
1 follow that aunthority.

Deeree confirmed.

M1, L. R, 5 Al 524, @y L L, 1, 14 Bom., 597,
@ P, ., 1893, p. 25 ; anfe p. 199, 1, T R, 12 Bow, 101,
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Defore Sir Charles Swrgent, IKt., Clief Jushice, wnd Mr. Justice Fulton.
1895 KRISHNAJI ﬁqn OTHERS (qunt:mm ]:’LAINTI“‘IL‘I'T.%?‘), APPELLANTS, 9. MA
: .ﬁl»'um';/ 14, HESHVAR LAKSI:{MAN GONDHALEKAR (orrcinan Durexpase
. . No, 1}, REsroNDENTH
Mortguge —Agreement in a subsequent deed to postpone:  redemption wniil payment
of ano‘ber debt-~Agroement valid,

* fecond Appeal, No, 277 of 1393,



