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pleased  ̂ and that their sons could not prevent them from doino' 
so. Under any circnmstances this is a suit by Tribhovandas 
and Pin'fehotanidas (and not by their sons), and in my opinion 
they could not maintain it. I record my findings upon the 
issues as follows ■.— [His Lordship stated his findings,]

I, therefore  ̂ dismiss this suit; but, h a v i n g  regard to the compli­
cated and dii îcult natiiro of the case, I think the most ecjuitable- 
course is to direct that tlie costs of all parties (those of the ese- 
cutors to l>e taxed as l)etween attorney and client) sliotild come 
out of tlie estatê , that is, out of the estate v/hich is not ancestral.

Suit d'ismissefj.

Attorneys J:Va- the jjlaintiffs and minor defendants;— Messrs. 
N'anî  and TIormasji and Messrs. Ronghfon and Byrne.

Attorneys for tJie executors ;— Messrs. Jjitile and Co.

Attorneys tor defendant 'No. 9 Messrs. Edgeloto and Gv.luh- 
cliand.

Attorneys for the L^niversity of Bombay ;— Messrs. Graigle,  ̂
Ijpiclh and Otvcn.

.APPELLATE CIVIL.

1895,
JFelTuary 14,

Before Mr. Justice Jardm e and Mr. Juslicc Euiiadc.

D A V A L .A V A  ASD OTIlKKi:! (iJlUCilNAL Pl.ATNTi;i'’ r ) ,  ArrELLATSTS, V.  B H I -  

M A 'J I  D Q O N D O  a n d  ano'I'mki:, (oRKiiNAO D j ! f i !N P a k t s ) ,  R esp ok d en tp .'* '

MorUjage.— Mahxmuiddn f((w}lii~Morlijafje hj Malnum lanfitUer—Suit l>y iiwrf(ja[ie£ 
agahinf minor son oftcr morf'jiifjor'n drtiili— Ihcrec— PonHe.Htiton—Minor son rcjire- 
senfed hij Iiiti mothtr— Widoiv reprefscMs 'hvit'H— 'Dccrtie— Ddufihtars nf>t parties; 
hut louiid Irij decree— Nidisequenl suit hy dmujliters an heirs o f  mortgagor for  
rcdempiion^

When iu a inortgiige suit the clelit is due frotii tlio fatlior, and after his doath.the 
pToperty Is brought to sale in oxec-iitlon of a dc'cruo against the widow or some o£ 
the hoirs of the iiiortgngor, and the •whole ])ro])erfcy is sold, tlieu tho heirs not brought, 
ou the rccord cannot be permitted to raise the objection that they are not bound by 
tlic sale simply because they are not p;,irties to the record, Tliis principle of law- 
api)lies as mncli to a Hhidti fiunily governed by tlie IMitalfshara law as to a Mahc* 
medan family^

’̂ Second Appeal) No. G71 of 1893.



YOL. XX.] BOMBAY SERIES, 3sa

l l a r i  T . Jnlrdiu^'^! and  Kli.ijmlirJhihi V. Kri;o'-.> r c fe r i 'e d  to  and  f o l l o w c i l .

<Jnt.;lN'i3r Sjlheb )i)nrcL'’iige(l lu s  p i-opi-rty  in I S f i^ to  B Is iin a jla R d  died  in 1SG 4, le a v in g  

ft w idow , a  .son find tw o  dun^lit:':!’.';. I n  iSiM  B ln n u iji  ( tl ie  m ortgiigi-'e) sued  tlie  m in o r  

r e p n s 2ntL‘d by  iiis luciiluii' f o r  pn ssessin n  ;is ow nev u n d e r th o  (laJi'hi lahdn  c lau se  

jiinl go*.: a  dec'i\;e o n  Sdtli : 'v \'te m lie v . 3Sl,i4, a,\Kl ob tai.ned  yo'saessioii l a  1S C 5 . T o  tliis  

f-Viit th e  dan;^']irer.s r;£ N n r  .'''illii.-l) vrere n o t paitit-.s. B liira u ji  l ie l i l t l i c  l a a d  ti l l  1 8 S 7  

jind bolu it  to  h-ViDjiiuii (deiV ndfint ISo. 2 ) .  Tn ISOO l^ iir  S^ilicV s driu glitei's b ro n g lit  

t in s  suit' air;nrir;i E hiiiK iji a i ;d  ^ 'o iiiau n  Tu m le e in  th e  in o v t^ a g o  o f 3 8G 2, conteiuliisg’ 

thi-y v.vre H tt IviOiid Iiy lll i iiu /ij i ’s srn t in JRCi-l, n o t Iiaving- L fc n  piivtiGs t o  i t .

Ilt/ d ,  t h a t  tlu / nL.t T liey  w ore brjur.d liy th e  d e c re e  o b tain ed

iiy tb e  u io rto ’agvi iu

Suit for re<lt‘iaptioii, Tlie land in f|nestion was iiiortgagecl in 
1S81* bv Xiir ;i i\Ialirjmodaii, to one Bhimaji Dliondo.
The liiortgage, contained a (/uhd/i laliim clause (i.e. a provision 
tliat, in default oi‘ payment witliin a certain period, tlie land 
slioiild the property of the mortgagee).

Niii'Malioined (the niortgagor) died lea\inL!,' a widow Badana, 
a son Huseir], ami two daughters Davala\'n and Biyiiuia.

In lS6-i the mortgagee Bhimiij’i sued the minor son Husein.. 
represented Ijy his mother Badiuuij for possession of the land 
;is owner under tlie rfahthi lahhi clause in the mortgage-deed. 
He obtained a decree and got possession in 1S65 ; and tlie land 
was then transferred to his name in the revenue books.

To this suit the daughters of !Nur Saheb (Davalava and 
Biyama) were not parties.

Bhiiiiaji held the land until 1SS7  ̂ in which year lie sold it to , 
Somalia Eakira, whose name was then entered in the revenue 
booksj and Sonijlua (defendant No, 2) was in possession at the 
date of suit.

In 1890 the two daughters (Davalava and Biysinia) of Ntir 
Mahomed, his son Husein and his widow Badd̂ na brought this 
suit against Bhimaji and Somana to redeem the nioi'tgage of 
1862.

The Subordinate Judge held that the decree of IS64 was con­
clusive against Husein and Badana, but was not binding against 
the daughters Davalava and Biyama, as they had not been 
parties to that suit, and he clecreed that they might redeem tlieir 
shares in the land. ’

(1)1. L , E „  14 Bom., 597, C2) j , L . E ., 13 Bom,, i(jl.
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On appeal the District Judge of Dharwar dismissed the suit̂  
liolding that all the plaintiffs were boulid by the former decree. 
He observed;—

“ Tliat tlocJTC TOs passcfT against plnintiff Ivo. i  as rcprosentiiig lier then minor son, 
plaintiiS ]No. 3. It appears to me tlmt this (Iccree caimot now be questioned bv 
plaintiff No, 3 or plaintiff N o ,-1 wlio were parties to the fnit, and tliat plaintiifs 
Nos. 1 and 2 arc also estopped from questioning‘defendant No. ] ’s ownerslup and 
defendant No. 2’ s ownership derived from defendant No. 1 hy hond-fide purcliaso for 
valuable consideration.

“ The plaintiffs Nos. 1 and 2 wore represented by their mother, plaintiff No. 4, in 
that litigation. They have all along stood by and acquiesced in defendant No, 1 hold­
ing as owner for twenty-two years and defendant No. 2 for tin-ee years. As against 
defendant No. 2, they are estopped, as they stood by and gave him no warning of 
their elaini. riaintiil No. 1 became major in l87-i-75, and plaiTitili No. 2 beearae 
major in ISSO, at the latest sixteen years after lier father’s death. The plaintiffs 
Nos. 1 and 2 have not sued to set aside tlie decree of 18G5 within three years of their 
having attained majority. Tlieir claim is also time-bar red.”

Against this decision the plaintiffs appealed to the High Court.

Bdlaji Ahaji Bhdcjvat for the plaintiffs (appellants) :— Plaint- 
iffs Nos. 1 and 2 are the daughters o£ the mortgagor and are 
sharers by Mahomedan law. Their mother Badana did not 
represent them in the former suit— Alwha Y. Sa/cMrdm̂ '^K They 
were not parties to it, and their rights are, therefore, not affected 
by the decree, and they have a right to redeem. Their rights 
are several;, not joint rights. A  Mahomedan mother, though 
de facto  manager, does not represent her minor daughters. See 
Sita Bam v. Am ir Begartf-^ and Bdha \\ 8hivdj)pa^^K The case 
of Daidat Ram v. Me her GliancV'̂  ̂ was with reference to a Hindu 
joint family. The rule laid down by it and other cases does not 
apply to Mahomedaus. This suit is not barred by limitation, as 
sixty years is the time within wliich a redemption suit can be 
brought.

Mdnehhdh Jchdngirslidh for the defendnnt, respondent No. 2 
(Som<4na);— The lâ v on this point has been considerably modified 
by the decision of the Privy Council in Girdharee Ldl v. Kantoo 

In the former suit and the proceedings therein the 
daughters and tlie son of Nur Mahomed (plaintiifs Nos. 1, 2 and 3)

(1) I. L. E., 9 Bom., 429.
(2) 1 . L. Pw, 8 All., 324.

i3) P. J., ]S95, p. 25 ; ante p. 199. 
(i) L . 11., 14 I . A ., 187.

(5) 14 B, L . E ,, 187.
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were represented witliout fraud or collusion "by their mother 
(plaintiff 2^0. 4). Their interests  ̂ thereforej passed to the de­
fendants. See Ilari w  Jairi'vrd'̂  ̂ and Khiirsliethihi t . Keso''-‘.

Bhimaji got the property as owner by the decree of 1864^ and 
the laud was transferred to his name in the revenue register. 
His possession thus became adi^erse from 1865. Defendant IN'o. 2 
is a hond'fiile purchaser for value from him wh(3 was in posses- 
sion -without notiee. He cannot, therefore, be ousted— Vusudeva 
V . Krishna'"^-'; Yenlcatesh Appa v. P ira  SdihuP'K

E a!JADe, J. :— The iirst two appellants in this case are the 
daughters, the tliird appellant is the son  ̂ and. the fourth appel­
lant is the widow, of one Nur Saheh who mortgaged the laud 
in dispute with respondent No. 1 in 1862. Respondent No. 1 
brought Suit No. 333 of 1864 on his mortgage-bond against the 
appellant No. 3̂  a minor represented by Iiis guardian and mother  ̂
appellant No. 4. Appellants Nos. 1 and 2 were not parties to 
this suit.

The niortgage-bond contained 'a gahcin lalidn clause, and on 
the strength of this provision respondent No. 1 claimed to re­
cover possession of the laud as owner. An ex-pavte decree was 
passed on 30th September, 18G4, directing appellant No. 4̂  as 
representing appellant No. 3, heir of the deceased mortgagor, to 
make over possession of the land to respondent No. 1, and he 
accordingly obtained possession of it on 12th September, 1S65. 
The khiita of the land was soon after transferred from appellant 
No. 3̂ s name to that of respondent No. 1. Respondent No. 1 
remained in possession of the land till 1887, in which year he sold 
it to respondent No. 2.

The present suit was brought in 1S90 by the four appellants 
as heirs of the deceased Nur Sdheb to redeem the mortgage of 
1SG2. Both the lower Courts held that the decree in Suit 
No. 333 of 1864 was conclusive against the claims of appellants 
Nos. 3 and 4, who were parties to that decree. The Court of first 
instance, however  ̂ held that as appellants Nos. 1 and 2 were not 
parties to the former suitj it was still open to them to sha fnt*

D a.v a i .a v a ,
t\

Bhimaji
Dhoxdo.

1895.

U) I. L. 11., 14, Bom., 597.
I .  L. E ., 12, Bom., 101.

(3) P. J. for 1891, p ,1 8 .
(•i) F. J. for 1891, p , 103.



jS95. redemption to the extent oi' tlieir sharej and partial re-
Davalava doinption was accordiugiy decreed. The District Judge in ap-
BnmCn T̂-Ppeliant.s were estopped from redeeming
Dhosbo„ the land by the decision in the former suit, in which appellant 

No. 4 I’opresented her minor daughters as much, as her minor 
soiij and that the claim was also timc-barre\l, as it Avas not
brought within three years from the time when appellants
Nos. 1 and 2 attained majority.

In  second appeal, it was conteniled bei'ore us that appellants 
Nos. 1 and 2, not being parties to tlie former suit, could not 
be estopped by the decision in that suitj as appellant No. 4 did 
not, and as motlier could not, umler Mahomedan law, represent 
apjDellants Nos. 1 and 2, and further the suit was not barred^ as 
sixty years’ limitation applied to the redemption suit»

As regards the first point, the Courts were no doubt at one 
time inclined to hold, especially in the case of a joint Hindu 
family governed l^y the Mitakshara law, that only the right, title 
and interest of a father or other manager passed to the purchaser 
at a sale in execution of a decree against him, and that the 

'■ interests of his sons or co-sharers, not parties to the record, , 
remained unaffected. In the leading case on the subject—- 
Beench/dl v. Jiigcieep — their Lordships of the Privy
Council, following two earlier rulings— ¥ugender Ghunder v. 
Eaminee^-> and Bdijun. v, Brij appear to have ruled
not only that the interest of a son, who was not a party to the 

■ suit against his father, did nob pass to the auction-purchasei* 
at the execution sale, l)ut that the question of legal necessity 
could not be inipiired into in theson^s suit, and that the son was 
entitled to recover possession of the property, subject to the 
auction'-purchaser s right to demand partition in a separate pro­
ceeding. This ruling in Deendijal’ s case governed the decisions 
in latlia Kaik v. Venhtapa''^'^Mdruti v. Lildchand^^'^Ahoha v„ 
Sah/idrcmi'^ ; Lalcshman v. KdsldndtW^ ; and. was extended by 
these decisions to mortgage suits, winch do not appear to have-

(1) L . E ,, 4 I . A „ m ,  (t) I. L. B., 5 Bom,, 14,
(3) 11 Moo. I. A „  241. (3) Ibid., 6 Bora., 561.
(3) L . E., 2 I . A ., 275. (0) lUd,, 9 Bom„ 429.

(”) Ibid., 11 Boni.j 700,

>42 t h e  INDIAN LAW REPORTS. [YOL. XX.. '
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licGii contemplated in Dcendydl’ s case. In  Assamatheni v. lio ij 
jlndc/iTiieeput' '̂ the same pviiiciple was applied to Maliomedan 
claimants. A  sister, wlio was not made a 23arty to the recoi’d̂  
was held not Ijoiind by a mortgage decree and an execntioii sale 
tci which other heirs of her deceased father were parties. The 
facts of that case closely resemble those in the present dis­
pute, and if the view therein upheld was accepted as still author- 
itatiYBj the appellants I\’’os. 1 and 2 in the present case would 
];ie certainly entitled to siieeeed.

The authority of the eases noted abo\'e, however, has been 
considerably shaken bj’ subsequent decisions. Their Lordships 
of the Privy Council had indeed in Girdharee Lall y . Kantoo 
followinii' an earlier ruling {Hunoomcmpersmid v. MiLssamut 
BahooepP') held that the interest of the son. who was ali\'Cj 
and not a party to the suit, would j5ass to a purchaser in an 
execution sale of the riglit, title and interest of the father tinder 
certain circumstances where the whole property was j^ut np to 
sale by order of the Court. This view was more explicitly laid 
<lown by Sir Barnes Peacock in what has been since regarded asO
the lea d in g  ease on the subject— Ishan Ghunder JSuksh AÛ ^K 
8ir Barnes Peacock decided that if the debt for which the 
property is sold is not the widow’ s but her husband^s delot  ̂
and the property sold also laelongs to the husband, the widow, 
though a party to the record, must lie held to have l.̂ een 
sued in her representative character (as representing her hus­
band’s estate), and the proceedings against her as such re­
presentative would be effectual against the estate, notwith­
standing that the son, who in that case brought his suit to set 
aside the sale, was laot a partj’ to the suit. This decision was 
re-afBrmed in many subsequent decisions by the Calcutta High' 
Court— Eaheeni £ehee V. KJiajah GoioUur Fursid  Narain

Honooman Sa/my'-^ ;̂ Bcihoojan Jha v. Byjnaih Diiit \ 
Slimn Coomar v, Juttun Biheê ^̂  \ Lalla Seeta Ham v. Ram

.34a

D avalava.

B iira iA ’J i
Dhondo.

J895.

(1) I . L. E .i 4 Calc., 1425 P- 
«) 14 B. L. E ., ]87,
(3) 6 Moo. L A ., 393,
(1) 1 Marsh,, 614.

(5) GWym., 27*
(6j I. L. E., 5 Calc., 845. 
(7) I. L. 6 Calc, 474. 
(83 34 Cal. W. R„ 448. -
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1S93, Buhsĥ -̂ ;̂ Sotish Ghunder v. KU C om uP'^Jotendro MoJmn v„
DATjiiAVA Jogul Kishorê -̂ ^̂  In The General Manafjer o f  the Raj Burhliunga

V, Ma/idrajci/i Goomdr Rdmapiit SingÛ "> tlieir Lordships of t l ie  

Privy Couiicil affirmed fcbe correctness o£ the principle laid down 
ill Ishan Chmidev Mitter v, JJhJcsIi A li  Somlagar^^\ Tlie samepoinfc 
was similarly decided by their Lordships in Bisrsessur LaU v. 
Mahdrajah Luchmessuv '̂^K

In Iliissamut N'anomi y . Mod/ui l̂ o7̂ /̂ )̂ ^̂ Hhcir Lordships oi: 
the Privy Council held that the decision in DeendyciVs case did 
not bind tlieiii to hold that only the interest of the judgmeut- 
debtor, party to the record̂  pa.ssed by tlie auction sale to the 
purchaser. The last case on the subject is the decision of the 
Privy Council in Daii-lat Jidm w Meher ChaiuV^̂ ; see also Bhaghit 
V . Girja Koer̂ '̂ \ The decision in Daulat Ham’s case was ex­
pressly relied upon by Sir C. Sargent, C. and Candy, J,, in 
Vishnu V. Vdnkatraô ^̂  ̂wliere it was held that if the entire equity 
of redemption was found to have been sold to the auction- 
purchaser, the interest of the pkxintiff in that suit (one of five 
brothers who was not a party to the record in the execution 
proceeding) 5 would pass. This same doctrine was again affirmed 
in Jairdm v. and Earl v. ; and in this last case,
their Lordships (Birdwood and Jardine, JJ.) expressly overruled 
the decisions in M druti v. LildchaiuV '̂^  ̂ and Lahshman v. Kashi- 
ndtl/-0i) noticed before. It may, therefore, be now regarded as 
settled law that when  ̂ in a mortgage suit, the debt is due from 
the father, and after liis death the property is brought to sale in 
-execution of a decree against the widow or some of the heirs of 
the mortgagor, and the whole property is sold, then the heirs not 
brought on the record cannot be permitted to raise the objection 
that they were not bound by the sale simply because they were 
not parties to the record.

(1) 24 Cal. W . E„ 383.
(2) I. L. n., 11 Calc., ‘15. 
(33 I. L. R., 7 Calc., 357, 
m  l i  Moo. I. A ., 006.
(5) 1 Marsli., G14.
(6) L. 11., 6 I . A., 233.
(7) Ibid , 23 I. A., L

m L . II,, U  I. A„ 187.
&) I. L. li., 15 Calc., 737. 

(W) P. -T., 18S9,-21S.
01) I. L. 11., 1 1  Bom., 361. 
(12) I . L, R ., u  Bom., 597. 
(̂ 3) I. L , R., G Bom., 5Gi. 
(W I. L, R „ 11 Bom., 700.
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It is, however, contended tliat this ruling is based on the 
peculiar constitution of a Hindu joint family, :and that the
analogy does not hold good in the ease of Mahomedans. There 
is, however, no foundation for such a contention. One of the 
cases noted above related to Mahomedans, and the same prin­
ciple was made applicable to them— Assamatliem v, llo'?/ Lutek« 

also SuJccein Behee v. Khdjah Goivliur AIP\  In Assam, 
iifhem v. Eoij LutGlimeeput '̂^\ this point was expressly considered 
by the Full Bench  ̂ and l30th the Chief Justice and Markby,.J,, 
held that tlie Mahomedan law is, if possible, more strict in its 
recognition of the obligation to paj' debts. The succession is 
of the kind known as universal, and any one of the heirs of a 
deceased person stands as litigant on behalf of all the others with 
respect to anything due by the estate of the deceased. The 
creditor can seek his relief against one of several lieirs in a case 
when all the effects are in the hands of that heir. If, as in the 
present case, the property was in the liands of the widow, ap­
pellant N'o. -1, that heir could be sued by the creditor as repre­
senting the entire estate., and a decree obtained against her 
would be bindino' awainsfc the other heirs. This view was oivenO O O
effect to by this Court in K/mrshethiln v. Kesa where it 
was held that the daughter of tlie deceased Maliomedan was 
bound by the sale in execution of a decree obtained against the 
son whose name appeared on the record. The present case is on 
all fours with this case. If possible, the present respondent’s 
claim is stronger, as the property sold was mortagaged with 
respondent iS~o. 1.

On a careful consideration of all these authorities, we have 
come to the conclusion that the decree passed in 1864, giving 
effect to the gahdn lahdn clause, bound the appellants jSTos. 1 and 2 
equally with appellants Nos. 3 and 4. The rights of a decree- 
bolder who obtains possession as owner are, if possible, stronger 
than the case of execution purchasers, for there can be no room 
for doubt here that the whole property passed into respondent 
No. I ’s ^possession under the forfeiture clause of the bond, . ,

1895,

D a v a l a v a

B h im Aj i
D h o nd o .

(1) I. L , E ., 4 Calc., 342. (2) 5, W ym ., 27.
(3) I . L. E., 12 Bom.j 101.
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It was, indeed, ui-ged by fippellant's pleader that appellant 
No. 4 could not act as guardian o£ appellants Nos. 1 and 2, as slitj 
was tlieir mother  ̂ and our attention was drawn to Sita lidm  v. 
Arnir Begam'^> and Bdha v. SJdvdppa’-K The point thus urged 
does not appear to arise in the present case, The widow and the 
HOn represented the estate, and it was iianiaterial whether the 
widow could or could not act as guardian. It may also he noted 
that, under Mahomedan law, the sons make the daughters resi­
duary heirs only, and it is easy to understand tlie reason Avhy the 
minor daughters were passed over by tlic creditoi- who brought 
the son’s name on the record. We accordingly confirm the 
d e c r e e  oi: the lov7or Court, and reject the appeal with costs on 
appellants,

Jardxnb, J. :— I concur. It has been admitted by the pleailer 
for the appellants that tlio wliole pr(jperty had Ijeen mortgaged 
and was liable i’oi- the rlebt, and passed under the decree. If, 
tlien, the appellants wore members of a Hindu family governed 
by the 'Alxtahshara law, there would be no difficulty in upholding 
the decision of the District Judge on the strength of S a ri  
X. Jairdrn''̂ '̂  and the judgments of the Privy Council there 
expounded. The present case is one oi‘ a Mahomedan family, to 
which ill Khiirshelh/'hi v. Kcso''^' similar principles were applied. 
I  follow that authority.

Decree aonfirmed.

n) I, L. E., s An., 324,
(2) P, .7., 1895, p. 35 J aiife p. 199,

<•;) I. L. U., 1-A Bom., 507. 
<M') :i. L. R., 13 Eom., 103.
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Ucfore Sir ClKirles Bargent̂  Kt., Gldef JuatUe, and Ilv. JusUcc, Fulton.

K R I S H N A 'J I  o t h e r s  ( o i u o i n a l  P ijA iN T irP s), A p p e l l a n t s , » .  M A ' -

HBBHTAE LA.KSHMAN (jONDHALEivAE ( o e k u n a l  D b i-'e n d a ? !!’ 

No® l)j EE3rONDENT,=̂ '

Mortgage—Aijre.em.cnt in a suhmiumt daecl to poslpime. reclerajitwn vntil

of ano'7i'ir debt—Agrcnmnt valhh

f?ecoud Appeal, No. 277 of 1893.


