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. was to be ab Hberty. to recover possesswn in any year on pay--

ment of the sum of Rs. 700. There wasno promise by the mort-

gagor to pay fhe money. It was simply provided that yntil.he
did pay the. amoun’c the mortgagee was to retain the property.”
. Under these cncumstances, we. think it was not the mtentmn
of the partiés.-that the land should be sold, and that- the deed
contained a special agreement ‘which took the case ‘out of the
_provisions of clause (3) of section 15 of Regulation V of 1827,
which was the law i in force at the time the mortmue was effected. -

\Vo must;, thel.efoxe 1everse the decrees of the Courts below

'm(l reject the claxm, Wxth coste on the plamtlff throughout.. "~ %

" Decree rew e(.’(7

APPELt-ATE CIVIL,

Befoze Sir Charles: ;S’,n gent Kty C’hiqf Justwe, and M) Justwe Fulton

PREMJI JIVA"\T BHATE, DECEASED, "BY HIS HEIR AND EXICUTRIY _OF HIS
_WILL HIS WEDOW ‘\IA’\TEKB& I(ORIGINAL Pras uNan), AppEiTANT, o HAJL
» CA SSUM JUMA ABMED (ORIGINAL DEFE\DA\IT), RESPONDENT* -
L’ncmachment-—St;angen bzuldmg on lzmd of another —Acqzlwscence of owner—
Standmg by—Delay of onner in ‘nng for possesszon-Fm m of dee)ee nlwze
- wner succeeds in suits L.

Tt is well established law in England that if a strauoer bmlds on’ the 1and of

Tight or to an acquxescence in his building on the land, This'is also the law in

' India, with the exception that the party building on the land of-another is allowed
©to 1emove'the building. . i .

" Delay by the owner in bxmging a suit is mot in 1tse1f sufficient to create ‘an
eLluxty in favour of the person spendmg money on the land so as te depme the -
" owner of his shrxct rights, . ! R

',another, a]though believing it to be his own, the owner is entitled to recover ‘the
- land with the bmldmg on it, unless there are special circumstances a.mountmg to .
- ‘a standing by so as to induce the belief that the owner intended to fmegoins

#The" decree ‘made by the High Court was ’chat the plamtlff should recover-the )

-1and mth Liberty to the defendant forthwith to commence to remove.. his building
amt to restore’ the property to the Q:ondmon in thch it was when he took
possessxon, the ‘same to be- eompleted within one year from date of decree., In
-default, “the plamhﬁ to be at hberty to remo\'e thebuilding at the expense of the

* S_econd Appeal', No.;‘397 of ]893..
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2 THIS was a second appeal from the dec1s1on of W H Crowe, ‘

I'lestnct Judge of Poona, amending the ‘decree” of Rao Sahebf_
© Véman M Bodase Subordinate J udfre of Haveh

s
S

Su1t for the retovery of certaln land and f01 the removal of

_ia buﬂdmﬂ' which the defenidant had erected upon it. . The plaint-

iy complamed'that by the bulldmg, <116 yards, of his land had

_been apploprlated by the defendant in October, 1888, and February,,

11889, The suit was brought in 1890. Notige of - encxoachment
sWas given fo the defendant in Maxch, 1889, :

. The defendant answered that the ground in. dlspute belon@ed‘
4o l’nm and had been in his vahivdt (management) ; that the suit
‘was tlme-baned and that the plaintiff had, not obgécted to the

‘ Joulldmo duung the progress of- the work Y .

~The Subordmate Judge . passed a’decree for pla,mtlff dir ectnlo‘_
. the defendant to remove that part-of *his building which stood
on the land in dispute and to deliver the land to-the plaintiff.
He also issued an 1n]unct10n ‘restraining the defendant from in
© -any way. mterfeuno in futule with the pla.mtlﬁ"s enJoyment OEA
the land. . , - x
~On appeal by: the defenda,nb the D1stnct Judoe, relym.o on
"Benade Coomayee Dossee v. “Soudamines y Dossee® and” Navalchand
¥.. Amichand®, held' that as the plaintiff failed.to explain the
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: delay of a year between the: notice of encroachment. to. the -de- \

fendant and. the institution of the suit, she was entitled only to
“recover damages and. not to have the building removed.  He,
therefme, remanded ‘the case to the Subordinate Judge for the.
‘determination of the amount of. da.maoeb, and the Subordinate
Judge having, fixed the amount at one hundred rupees, the Judge

.pmended. the decree by mdemng the defendant to pay that

e

"amount o the plaintiff, .
‘ The plamtlff p1eferred & second appeal L

Mcccp/zerson (with Gaiigdrdm i B::Relé) for-the appellant (pla,mt-,‘

h 1ﬁ') :—There was no unreasonable delay on the plaintiff’s part,and.

~ the defendant had notice of our ‘qbjection. ‘to the' encroachment.

- Thig is not'a case for damaoes The defendant mtentlonally
. OLL, R., 16 Calc 252 mr J ‘1889, 1, 959 . '

TN
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éncxc;achéd on out land ¥ tﬁelefore; he iS not entitled to aﬂy cori-
sxdelatmn from the Court. His bmldmo' should be. 1emoved and -

© our land should be restoréd to us——Dattatmya v. Shridhar®;

. Ndrdyan v.. Bholdgir® ; Jamnadas v. Atmqmm(s) Rama, ,V"'
Rajaw Ramsdenv Dyson®. . :

- Shivrdm V Bhandér kar, for the respondent (defendant) —-—J
The plamhﬁ' ought to have brought the svit within a reason-
able time after our encroachment began. It was not necessary-
for her to_ wait for one year after the sgcond encroachment in
1889. - Our building was completed before the suit was filed,"
and the plamtlff stood by durmO' all that time. She havmg A
delayed to file ‘the suit, there i§ now mno equity in her favour,
The decree for dambges is the proper decree under- the circum-
stances df the case—DBenode Coomcwee Dossee & Soudamwey
.Dossee(e Namlchandv Awtichand®, *

' SARGEM . 3. :—Ttis Well established law in England that 1f .
a stranger builds on the land of anothet, although believing it to:
be his own, the owner is entitled to recover the land with the-
building on it, unless there are special circumstances amount--
ing to a standing by so as to induce the belief that the owner
mtended to forego his right or to an acquiescence fn his build~ -
ing on the land—Ramsden v. Dyson® ; Plimmer v. Muyor, &e., of
Wellington® ; and see Dattdiraya v. Shridhar®. This is alsq
the law in India, with the exception that the party’ buxldmg on.

" the land- of another is allowed to remove the bulldxng-—Nm dyan '
. Bholagw‘z) T :

As to delay in bmngmg a su1t we agree with the Madias H}gh '
_Court- that it is not in itself sufficient to create an equity in
‘favour ‘of the person spending money on the land ‘and to deprive-
"the owner of his strict nghts——]i?ama v. Rdja®, In the pzesent .

" case there are no circumstances creating such an equity, but on

“the contrary the plaintifi’s notice to the defendant in Mmch
1889 mforme& him that he (the defendanb) wag laymo the

'(1)13 J., 1892, p. 348, - . ® L.R;,1H. L., 129 a¢ p. 170,
- & 6 Bom, H, C.Rep,, A, C. J,, 80, @I, L.R 16 Cale,, 252,
. ®LLR,2Bom, 133 , | (NP, 3., 1889, p. 259,

C 0 2Mud, H,C.Bep, 114, - - * O-LR,9App, Ca,egg,,t'p 710,



VOL.XX.] . BOMBAY SERIES.

“foundations of his new chawl on his (the plaintiff’s) land .and

required him to remove. them. The cases relied on by the
‘District Court are all lwht and air cases and have no bearlncr on
-the present questlon. As the remova.l of " the bulldmg is op-
‘tional with the defendant, and is for hls beneﬁt a mandatory
injunction to the defendant is not the right order to make.

The decree of the Court below must be, therefore,‘ reveréea,

and-an - order made that the plaintiff ‘do recover the land in
question with liberty to the defendant forthwith to commence .

“to remove his building on - the said land and to restore the pro-
perty to the condition in which it was when he took possession.
The same to be completed within one year from the date of this
decree. -In default, the plaintiff to be at liberty to remove the
same at the expense of the defendant Plaintiff to have his costs
throughout.

ORIGINAT CIVIL.

Befme M. Justice Starling.

THE ADVOCATE GENERAL OF BOMBAY, PraiNtier, v. MOULVI
" ABDUL KADUR JITAKER 4ND OTHERS, DEFENDANTS, ¥

Tacmtwn——c%m ity swit—Defendants’ costs as between atiorney and client order ed
out of the charity estate—(ﬂmrges allowed and chsallowed as agamst estate—
- Discretion of Taxing Master. :

“In & suit brought by ‘the ‘Advocate General at ‘the instarice of relators for the pur-
pose of .removing the. defendants from the ‘position "of: directors of a ‘Mahomedan
mosque, and . for administration of ‘the property: of the mosque, &ec., the decree
ordered that the defendants should have their costs taxed as between attorney and
élieilt out of the charity funds. The attorneys of the defendants accordingly brought
in their Dbill of costs,’ and in taxation it was contended that they should be allowed out
of the charity funds all the sums which the Tamng Master certified they should pay
bhelr attorneys.

- Held that where the Taxmg Master dec1ded that certain items allowed against
. the defendan’ss should not come ouf of the chanty funds, hxs deCISIOII could not be
v dxsturbed :

‘Tt does not follow that hecause a charcre is proper to be allowed between an attorney
-and a client, ‘that the client, if a trustee, should be allowed that charcre out of the
trusb funds. . . w .

o * Suit No. 656 of 1891.
© B 2340—1 ‘
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