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- APPELLATE CIVIL,

-

L’efo;e Sir Olzmles Sargent, Kt., Ohwf Justwe, and Mp. Justice I’ullon.‘

<1895, SADA’SHIV A’BAYI BHAT 4xD ANOTHER (ORIGINAL ‘DEFENDANTS Nos. &
 February 1, Axp'4), APPELLANTS, v. VYANKATRA'O RAMEA'O SHINDE (omxm
. PLAI\TTIFF), RESPONDENT * o ,

i M(n fyagc— Usufr. zwtuary mor tgage—Sale of the mor tga Jctl laml—~Regulahon V of
. . 1827, See 15, CL, (3). '

- Where a mor kgave provxded tlnt the mortgavee was to take possessxon of the land
and enjoy the proﬁts in lieu of interest, and the mortgagor was at llberty to recover'
" possession in any year.on Pay ment of the prifcipal amount,

ITeld, that the morfgaﬂe was a usufructuary mortvaue, and uniler the cirenm-
stances of the ease'ib was not the intention of the parties that the property should
bé sold, and’ that- ‘the mor'tga.ue deed cantained a spetial agreement which ook the-

. case out of the prousxons of elause (3), section 15 of Regulation V of 1827 whlch
was the law in foree at the time the niortgage was effected, : ‘

SECOND appeal from the decision of 'C. B. G Crawford Dlsfneb
Judge of Thina, confirming the decree of Réo ?aheb K S. Bodas
Subordinate J udge of Mahdd..

The plaintiff sued to recover a sum due to h1m on & mor taaae. =
The following is a translation of the mortcmo'e decd: —

) “We have taken from you for our own’ pulpoces Sorti- Rapees+700-in cash of Com-
_panys currency, in letters Tupees seven hundred, - and - in security for this - amount-*
. have mortgfwed the followmfr property:- :—* (Scts forth the property) "¢ Yau should -
" {therefore) carry-on. the vahivat of the said land by right of ownership (aml) in;
accordance with the deed <of partition in the same manner as-we havée (hifherio)
done by mvhh of ownerthp, and takeevery year the ploduce of the Jand whatever |
the land may yxeld in-the dry seasonand inthe rainy season (that is, throufrhout :
the year) ; and you should 3y the Government assessment. Your money is. not to
‘ytin abinterest, and ag to the proﬁtq of our taLshzm which you will take, you are not ™
to pay any rent (to us) in respéct of the same, At the harvest season in the month
of Mérgashirsh (or) Poush in the year in*which we may (offer o) pay your money
(viz.) Rupees ‘seven hundred, you should accept the payment and deliver mto otir-”
* possession our- mortgaged share as per deed. of partition. -Should ariy ‘one “canse
“ obstruction fo your vahivat we will answer for the sgme.and awill get the vahivat .
'conhnued to.you without interruption, in accordance with the telms stated above, |
- Bhould an obstmctxon bé eatised to your vahivat, and should you {in consequence)
sustain loss, we. will makc good the same. “We have duly passed this deed of .
mortmge ofom'('ree will,” SR "‘ oH e S * ¥ *

» ‘ v . L Si_r}natm"ég,‘f’ 7
# Gecond Appeal, No, 66 of 1803, *
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The defendants pleaded that - the mortgage-deed d1d nob pro- - - 1895,
v1de for a sale of the property, and that’ the plaintiff was, there-  Sapismrv

fore, not entitled to have it sold.  The lower Courts allowed the A’BA‘T:,.BH” :
: clalm The defendants appealed to the High'Court. - VIANEATZA'D.
 SHINDE,

Macpherson (Wlth Dctﬂ A’bdji Khm e) for- the appellants =
" The miortgage is .a usufmctuary mortgage and-does not give .
"to the mortgagee the power of sale. There is no period fixed in .
the, deed. for the ‘repayment of- the debt.. The mortgagee is to.
.remain in possesswn and is to take the L)roduce in lieu of interest.
- Under the terms-of the déed he is bound to restore the property .
to the mortgagor on receipt of the pringipal t6 be paid by the .
* miortgagor at his pleasire. It is; thefefore, clear that the power
of sale is not reserved to the- mortgagee—Shaik Tdrug v.. Abdul
_ Rahiman @, Rs. 700 have been awarded for interest. The mort-
~ gage ‘was with possession, and the morbgatree “could recover pos=.
. session if he was dispdssessed. -If. by his own. laches he has
" not éo't produce by way of '-i'n'terestr he cannot claim damages in’
the form of interest from us. . He may have his remedy against -
hls mortﬂ'acrors ) o S : . ‘_ .

Dinekshdél J.. ”’aleyom /»htm for the respondent (plamtlff)
- The transaction in dispute cannot be said to be a usufructualy
‘mortgage, becausein a usufructuary mortgage the’ pr1nc1pal as
‘well as the interest is paid out of the usufruct. Possession must
_therefore, remain with the mortgagee' till the principal and in-
- terest are paid off. -In the present case we are not irf possessmn.
_T'he transaction  in dispute is, no doubt, a mortgage, dnd we as
mortgagee are entltled to recover the debt by selling the mo1t-
. gaged property We should not be left to the merey.of the
mortoagor, and should not be. asked to, receive the debt Wheneve1
“the mortgagm may choosetopay. At present we do not get any
produce-or Juterest, andl there is np chance of our, recovering the
debt 1f it be held that we are not ent1tled to sell the property.

SARGENT C. J —The mort@age in questlon isa usufluctumy
~one under which the m.ortgaoreﬁ was to take possession. of the:
' '-_land and en30y the pmﬁts in lieu of 1nterest and the mdrtaagor

. ’(I)ILR 16Bom,303
. B20557
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. was to be ab Hberty. to recover possesswn in any year on pay--

ment of the sum of Rs. 700. There wasno promise by the mort-

gagor to pay fhe money. It was simply provided that yntil.he
did pay the. amoun’c the mortgagee was to retain the property.”
. Under these cncumstances, we. think it was not the mtentmn
of the partiés.-that the land should be sold, and that- the deed
contained a special agreement ‘which took the case ‘out of the
_provisions of clause (3) of section 15 of Regulation V of 1827,
which was the law i in force at the time the mortmue was effected. -

\Vo must;, thel.efoxe 1everse the decrees of the Courts below

'm(l reject the claxm, Wxth coste on the plamtlff throughout.. "~ %

" Decree rew e(.’(7

APPELt-ATE CIVIL,

Befoze Sir Charles: ;S’,n gent Kty C’hiqf Justwe, and M) Justwe Fulton

PREMJI JIVA"\T BHATE, DECEASED, "BY HIS HEIR AND EXICUTRIY _OF HIS
_WILL HIS WEDOW ‘\IA’\TEKB& I(ORIGINAL Pras uNan), AppEiTANT, o HAJL
» CA SSUM JUMA ABMED (ORIGINAL DEFE\DA\IT), RESPONDENT* -
L’ncmachment-—St;angen bzuldmg on lzmd of another —Acqzlwscence of owner—
Standmg by—Delay of onner in ‘nng for possesszon-Fm m of dee)ee nlwze
- wner succeeds in suits L.

Tt is well established law in England that if a strauoer bmlds on’ the 1and of

Tight or to an acquxescence in his building on the land, This'is also the law in

' India, with the exception that the party building on the land of-another is allowed
©to 1emove'the building. . i .

" Delay by the owner in bxmging a suit is mot in 1tse1f sufficient to create ‘an
eLluxty in favour of the person spendmg money on the land so as te depme the -
" owner of his shrxct rights, . ! R

',another, a]though believing it to be his own, the owner is entitled to recover ‘the
- land with the bmldmg on it, unless there are special circumstances a.mountmg to .
- ‘a standing by so as to induce the belief that the owner intended to fmegoins

#The" decree ‘made by the High Court was ’chat the plamtlff should recover-the )

-1and mth Liberty to the defendant forthwith to commence to remove.. his building
amt to restore’ the property to the Q:ondmon in thch it was when he took
possessxon, the ‘same to be- eompleted within one year from date of decree., In
-default, “the plamhﬁ to be at hberty to remo\'e thebuilding at the expense of the

* S_econd Appeal', No.;‘397 of ]893..
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