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;decree m execumon of wluch the Court sale occmred had been 1895

“obtained on sthe mortwatw—-](/wmg V. Lmya ya® 5 Sheshy JH& v, ;1 Droxno -

. : © BALRRISHNA
’) . . .

g Salvador Vas®, . .. .. - : : ’ KA'NITKAR

S We; therefére, amend the decree by addmo to the relief thele- - Ra'our.

: by glven a declaration that’ the plamtlff has a lmhb to wcover

the,amount due on thé mortgage by sale of the property. in sult :
‘and a direction that the ‘amount be recovered therefrom. if he

failsto recover'it from the defendants Nos, Land 2 ; the defendsnt’

¥ 'No 8 to pay his own costs throughout: and the costs of both .
,appeals. o

R 7 _ Dcc)ee amendul‘ ‘
O I,Lg, 5Bom, 2.0 - (’)Ibzdo

APPELLATE CIVIL._

Bejore Sir C’hmles Swrgent Kt., Oliief J: ustwe, cmd M7 Just%e l"ulton

. SH[VDAYA L RAMCHARAN (ORIGINAL DiFENDANT No. 2), API’LICANT ; ‘ - 1895
. KHETU GANGU AND ANOTHER (ORIGINAT PLANTIFFS), OI’PONENT% S . Fobruary 5.

. Piactrw-—-l’rowdure—é'wd Praccdme Code (det Xl Vo ISS’), Séc. 39— Pleadir— ’
* Pleader duly appomted by Y a party to-a smtvcannot clelegate 7ns autiw: ity to ane ‘
other pleader—.Em partg decree. R - :

: ’.l‘hc z%pphca,nt (defendant No, 2) was one of two defenda.nts in'a.suit n the Courb of -
“Smalt Causes in Bomba.y. He and his co-defendant (defendant No. 1) appointed separato .
pleaders (K, and W.) to “conduct their’ case.” On the day of hearing the applicant was,

" unavoidably unable {6 be present aud his pleader (K.) being also engaged elsewhclc‘

‘ mqmshe«LW., the pleader of ‘ohe other defendant in the suik, to hold his briet aud o
conduct the case for both defeudants W, did so. 'A-decree was passed against both
defendants, The apphcant subsequently apphed to the Full Court.under section -37

) ofthe Presxdency Smail Causes Court Act (XV of 1882) for a new i) ml on.the ground
that he had not-been represented ab the hearing and that the decree had been passed.

..a«mmst him ez parte « The Full Courb refused the application, holdmo' that the apph- _
cant had heen represented by a pleader, and that the decree against him was not ex
parte. - The appe]lant then appiied §o the Hwh Court in its extraordmary Jurxsdxc-
tion, - . N

Heltl dxschargm«r the order of the Full Coart that the declee agatust the apphcaub
was an ep-parfe- detree, K., wha was. the applicant’s duly appointéd. pleader,
conld ot delegate ‘his zmthomty %o W., and as the applicant was not hxmself present,
the decree was ex-par te. - W, wag not the duly appointed pleader of the applitant and .

. could not, thexefme, represent him at the heaun” -see section 39 of tlie Civil Procedure -

» Apphcatwn No. 119 of 1894 under the extlaozdmaly jurisdiction,-
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vamn o

Ra' MCH iRA‘T ‘

Knn'w
- GANGU,

,’the Pull Court should not be, seb aside, -

: THL INDIAN LAW RLL’ORTS.' [V‘ob' xx

Code (Act X1v of 188.) The ngh Cour(: sent baek the case to the Small Gauses;‘
Court fo deal with the application for a new trlal on its merits, © . :

~ THIS was an apphcahon under the extraordmaly Jumsdlctlon

" (section 622 of the Civil Procedure Code, Act XIV of 1882)

against the deglsmn of the Full Court {consisting of C. W, Chitty,-
FirstJ udoe, and M. H. Ha,kun, Fifth J udo'e) of the Bombay Court»
of Small Causes,

© The apphcant (defendajut No. 2)‘ was one of two defendanbs who"

~ were sued by the plaintiffs in the Court of Small Causes at Bom-:

bay.. The hearmo of the case was fixed for the 8th June, 1894.-

- On that da.y the apphcant was unable to appear,as he was obliged

to attend i in the Presidency Mamsbrate s Court,-in -which one of
the plaintiffs had instituted criminal ploceedmos against hlm.
The applicant and his co- defendant had instructed separate
pleaders to appear for them in Small Causes Court ‘but when the
case was called on.for hearm(r on' the 8th Jurie the applicant’s

‘pleader (Mr. Kdpadia}being engaged elsewhere, asked Mr, Warden;
who appeared as pleader for the other defendant to hold his brief:
and conduct the case on behalf ‘of the. apphcant Mr. Warden

) 'accmdmvly did 0, ¢ and on behalf of both the defendants contested
~ their lmblhty to the plaintiffs’ claim, The Court however; passed‘

a decree for the plaintiff. Against this deeree the defendant
applied- to the Full Court under section 36. of the Pre&xdency
Small Cause. Court Act (XV oi:' 1882) for. ahew- trial and fora

re-hearing of the suit, but the Courb reJected the, ‘application on
" the ground that the: decree was’ not ah ex-parte deciee, as‘,;

Mr.: Wa,lden held Me. Kapadm ] bmef on behalf of the defendant. )

Thc ckfendanb now ‘applied to- the Hwh Courb under ité ex- -
traordinary Juusdlctlon, contending that the Full Coutt-erred i in

- law in holding that the decree was not an ex-parte decree,. and
“that he had no proper opportunity of cms,g-exammmg the plaint«: .

iffy’ witnesses, nor of adducing his ev1dence A rule nis was -
granted calling on | ‘the plaintiffs fo show cause Why the mder of

To#,

Sztamth @ 4y m/'cya appemred for the apphcant (defendant No. 2)

*in support of the rule: :—Mr. ‘Képadia was- the pleader. duly -

N appomted by us to conducb our case::On ¢he appointed day we
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couhi not attend personally in Court because we wore obhcred to. - 1895,
' appear. in"the Police Court to answer a complaint lodged awa,mst_g SHIVDAYA’L

us by one of ‘the plaintiffs. Mr deadla, being- engaged else- 3A'MZH43A3

Where, transfened his brief to. Mr. Warden who was engag ed by - gz%: B
. our co-defendant 0 conduct his' ‘case. We‘had not given a e

+ vakalatnéma to Mr. Warden and had not engagéd him; therefore

‘he could not properly i‘eplesenb'us"in‘the' fuit, nor had he‘_

_received any instruetions from us’in connéction with the case.

Unde1 these circumstances the ‘deciee a.oamst us is an ez-parte

decree—-—thmac/mz e ¥ Fa/ma,ppa(‘) Hiré Dii v Hua Ldl® ;.

" Rdmichal Ram V. Rmneshmr Ram(?’) - Doy Jﬂl Mistr ee . Kupoor

Ch'ml(l(“) a :

Jehdmgn Dombﬁ appeared for the opponents (plamtxﬁ's) to °
show. cause : :~~The defendant was properly represented by Mr,
“Warden. It is an old and established practice in the Bombay .

~ Court, of Small Causes for one “pleader to hold the brief of”
-another pleadel and the practice is-allowed. by the Judges of -
that Court. ~ An inveterate practice amounts to a rule of law—--
- Assur Purshotam v Rudtonbdd® ; Joy yuer v. Weeks®, A

SARGE\TT, C.-J.:—Mr. Warden was admltted]y nob “the duly"
appomted pleader of the defendant, and, therefore, had no autho-
nty, as required by’ section'39 of the Civil, I’Locedure Code, to
* pépresent him at the hearing.. Ml Kapadla who was the duly.:'
-appointed plgader, cold not, deleora,te his authority to Mr. War.
den, and as the defendant was not’ hlmself present, the decreée -
passed against him was an ex -par te one. " The Court below was, -
“therefore, wrong in rejecting “the defendant’s apphcatlon to set- .
‘aside the decree on the ground that it was rot an ez-parte decnee :

i We think that under these circumstances we ouo"ht to exercxse‘

’ our extraordinary - _]unsdlctlon and make the rule absolute, dis-
chaxge the order- of -the Small Catise Court, and send back the .

' case for the Court to deal with the apphcatlon on its meuts
Costs to follow the result : S e o

: o Z’ule made absohzte -

"(1) 4Bom H. 0. R‘ep,A C.3.,206 - () LL R,40a,88% -

¢ L L. R, 7 AlL, 588, .~ . :® I L, R., 16 Bom., 152 atp, lot.

© LT Ry 8A11 , 140, ; oL R. (1891),2Q B., 31 it p.43 B
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