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; APPELLATE.-GIW-L..

Before Mr. Justzce Jm dme and. Mr Justice R(made.

DHONDO BA’ LKRISHNA KA'NITKAR (OBIGINAL PLAIMIM),A?PEL- ,

LANT, . .RA’OJ T varap DA'DU {(ORIGINAL DEFENDANT), Rnsrowmvr.

Mozfgaye—-]’egzstratzon—l\ tzce-—-Sale of mmtgaged property in e:tec'utwn of a -

* money décree without express motice ofmort_qage—-}?zght ofmmtgageedo mj‘orce
mortgage againsé the properly i hands of pmckaser-—@’ml I’mcedure Code :
(dét XIVaflSSZ), See, 287, - - : : :

A mortaacree under a registered mortgage-deed. obtamed a money decree agams’c

) the mortmgors in some matter other than the mortoaae, and sold the myrtgaged

: property in executxon of the deéree, - The mortgage lier was nof announced in. the
-proclamatlon of sale ‘as required by section 287 of, tHe- Civil Procedure Code (Act.
XIV.of 1882), and the atction. purchasm had nd actual knowledge of the mortgage.

Ina suit brought by the mortgagee agaiistthe mor tgagors and the auctmn-purchaser

' to recover the mortgage debt by salL of the. mortgwged ploperty, ’ S

_ Hel{l that, except ina casé of fx-audulent coneealment the rog:stratlon of the mort-% :
. gaae was notice to snbsequent purclmsers The property. was, therefore, hable underi =

the mortvaae, and the auction- -purchaser was bound by it o~

) Eeld further, that the omission to declare the morhgage at the tnne of the sale:
cpuld not be treated asan estoppel : -

SEGOND appeal from the decision of Gr C Whltwbrth, sttnet; .
Judcre of Nasik; confirming the decree of Rao Séheb L. K Nulka,r,.. -
-5 Subordmate Judge of Smnal. R | .

. Suit- by a morbaaO‘ee for sale of ‘the morbcfao'ed pxoperty, &e.'-
By a registeréd mortgage-deed dated’ :23rd June, 1886, the first B
and second. defendants mortgaged the property-«in- -question to th&?"

: plamtxff W1th possessxon. Subsequently the plaintiff obtaineda - -
.money decres “against them, not for the ‘nortgagé-debt;, but in" -
'some other matter, and in execution of this decret the: house Was-*

sold and purchased by the third defendant.

“The plamt1ff’s darkhdst for executmn had sta.ted that the house g
- was to be sold- sub;ect to his mortua(re hen but in‘the’ proclamu‘

tion of sale the lien.was not mentxonﬂd ‘or was anythmg sald :

) aboub it ‘mt the auctmn—sale. .

- The thu'd defendant havmg purchased the prOperty was’ put
into possession by the Court. Thereupon the plaintiff applied to- -
bearestowd to possessmn and his apphcatmn being reJected he ﬁled g

* Second Appoal, No. 272 of 1893,

N :.’/', .
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" the pxesent sult to estabhsh h1s ightas: mmtoaoee and o . 1895,
'; recover the amount due én the.mortgage by - sale of m01ttra0'ed ]‘Mgggf;g&?

. property and from the first and second defendants. o TRA’NImkaR- -

' Defendants Nos. 1 and 2 d1d not appear. ’ f A - ';1%3?631#"'

Defendant No. 3, rephed (mtm alm) that he dld not admlt the"
plamtlff 5 moltaawe lien ; that the plalntlﬁ' did not reserve his lien -
- upon the propel ty. when'it was sold in execution ; and he contends
* ed that he-being a .bond- ﬁcle purchaser for value without notice |
of the lien, the claim -as against hini should be’ reJected

“The Submdmate Judge found that the third defendant pur-
'cha.sed the ‘Thoiise without notice of the plaintifi’s “‘mortgage lien’;
- that he was entitled’. to retaln posgession ; and’ that the plaintiff -
should_ recover the mor toacre-debt Trom the’ ﬁrst:a_nd second ‘de-
fendants ol . '

On appeal by the: plaintiff the decree was conﬁrmed
The plaintiff preferred a second appeal 3

Daﬂ Abdji Khare, for the, appellant (plamtlﬂ') —-The plamtlﬁ
is entitled to enforce his’ hen upon thie property in the hands of »
. /the~ third defendant who bought .it ‘witli’ notice "of the ‘mort- .
.gagé.. ‘For'the mortgage was registered, and registration is notice .
- Motirdm v, Ham(l) The lower Courts have held that because ¢
“ the mortgage was. not- mentaoned in the proclamation of - sale or,
at the auction sale, it is nof blndlnﬂ' on the purchager.. ‘But the.
‘only question is whether the pulchaser had notice; arid he had:
- notice by -the- fact of registration..- In " our. darfhdst for- execu--
- tion ‘we prayed. that out lien should De declared T

Gangdran, B. Rele;for the 1espondent (defendant No. 3) —-The
vmere fact that the mortdacre was mentioned. in the dm//chast can= ©
" not be considered to be equivalent fo notice. Unéss the morts
-"guO‘e as ‘mentioned in theeproclama,tlon of sale, or proclmmed
ab the auction sale, it cannot-affect the’ purchase1 It was ihcum. -

bent on'-the pla.mtﬂf to announce -the’ Tlien, -because it was h1s
own lien and not that of a stlanger——-Dullab Swlmr v. KI zslma ’
: Kumm‘ Bakshz(z’ Agarchand v. Rakhma®,

BT, 1577, p. g 7 <2>3Beng L B, 407, A. c, J.
@LL R, 12 Bom., 678, - .
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[JARDINE, J -—-In the 1ast case the hen was fraudulently

T ARDINE, J.: +—The plamtxﬁ bemor m01t0‘arree of the ploperty :
upder a regxstexed deed of 1886 executed by the defendants. Nos; 1
and 2, obtdined a decree against them in some other matter, and- -

In the present case, though therecis 1o fmdmnr that the hen o
was fraudulently concealed, still the very fact that it was nob
_proclaimed, and that we purchased. tfo property bond fide in the .
" belief that we purchased an ahsolute estate, estopy-the plaintiff -
setting up the lictt.” ‘We should not be made to buﬁ‘er f01 the ~
; pla1nt1ff’s omission.

in-execution thereof had the property put up. for sals at &

.court sale, where it was bought by the defendant No.3. In. the -

present suit the Cotirts below have retused to make the property -

. liable on the mortgawe It is found as a fact that the defendant
~No, 3 had no actual knowledge of the mor brrao*e This incumbrarice -
“had not been stated in the ‘ploclamgutlon as seckion -287. of the -

- Code of Civil Procedure requirés. ~Laying stress on this fact, the .

'Dlstuct Judge held thab the defendant No. 3 had 10 notice ab all.:

- But although. Dullal v. Ky ishifa® is cited to support the- dem-t.‘

- slon, it has long been settled in this Pre51dency that registration -
* isnotice to subsequent purchasers——H asha v. Rdgh o®y Lakshman=:
- dds ¥. Dasrat® ; Redhdbdi. v. Shamrdv® ; - Dunday ya v. Chenba- .
“sdpa®,” Tn Agarchand v. Rakh ma/‘;) o fraudulent concealmenb ;
was held to create an exception ;' bub in the case. before us there

-, isno fraud, but onlyomission: - The case. is thus on all fours

the. deq1smns, e.g., Baswzmtapa v. Ranu® sxd see also, Sobkag--

E

L (1)3Ben0* L Ru/407; A, C, Lo LT, R 12 Bom 678,
L@ L LR 6 Bom,, 165, = (7)PJ 1877, 4. o
L ® [bid., 166 o o (8) Ihid. 83, S ey
9 Ibid,, SBom,IGS v o7 2 i O LI R.y9 Bom,, 86, P92

() Py J., 1883, 8, - T . LIy R.,GBom J93,a.tp‘ 206, -

* with-Motirdm v. Har D and resembles a,lso ZVanaMat 7. Lalsh.. o
- mcm‘SZ discussed withotut dlsapproval by the Full Bench in. Laka'k- ,
--mandas .v. Dasrat.- "Mr. Rele has urged the Court fo treat the
4 01mss1on of the plamtlﬂ’ to declare his’ incumbrance at the time .~
of sale as creatlnw an estoppel But thls would be contrary to

: c?wmd V. machmzd*m) Ib Would have been othermse 1f the .
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;decree m execumon of wluch the Court sale occmred had been 1895

“obtained on sthe mortwatw—-](/wmg V. Lmya ya® 5 Sheshy JH& v, ;1 Droxno -

. : © BALRRISHNA
’) . . .

g Salvador Vas®, . .. .. - : : ’ KA'NITKAR

S We; therefére, amend the decree by addmo to the relief thele- - Ra'our.

: by glven a declaration that’ the plamtlff has a lmhb to wcover

the,amount due on thé mortgage by sale of the property. in sult :
‘and a direction that the ‘amount be recovered therefrom. if he

failsto recover'it from the defendants Nos, Land 2 ; the defendsnt’

¥ 'No 8 to pay his own costs throughout: and the costs of both .
,appeals. o

R 7 _ Dcc)ee amendul‘ ‘
O I,Lg, 5Bom, 2.0 - (’)Ibzdo

APPELLATE CIVIL._

Bejore Sir C’hmles Swrgent Kt., Oliief J: ustwe, cmd M7 Just%e l"ulton

. SH[VDAYA L RAMCHARAN (ORIGINAL DiFENDANT No. 2), API’LICANT ; ‘ - 1895
. KHETU GANGU AND ANOTHER (ORIGINAT PLANTIFFS), OI’PONENT% S . Fobruary 5.

. Piactrw-—-l’rowdure—é'wd Praccdme Code (det Xl Vo ISS’), Séc. 39— Pleadir— ’
* Pleader duly appomted by Y a party to-a smtvcannot clelegate 7ns autiw: ity to ane ‘
other pleader—.Em partg decree. R - :

: ’.l‘hc z%pphca,nt (defendant No, 2) was one of two defenda.nts in'a.suit n the Courb of -
“Smalt Causes in Bomba.y. He and his co-defendant (defendant No. 1) appointed separato .
pleaders (K, and W.) to “conduct their’ case.” On the day of hearing the applicant was,

" unavoidably unable {6 be present aud his pleader (K.) being also engaged elsewhclc‘

‘ mqmshe«LW., the pleader of ‘ohe other defendant in the suik, to hold his briet aud o
conduct the case for both defeudants W, did so. 'A-decree was passed against both
defendants, The apphcant subsequently apphed to the Full Court.under section -37

) ofthe Presxdency Smail Causes Court Act (XV of 1882) for a new i) ml on.the ground
that he had not-been represented ab the hearing and that the decree had been passed.

..a«mmst him ez parte « The Full Courb refused the application, holdmo' that the apph- _
cant had heen represented by a pleader, and that the decree against him was not ex
parte. - The appe]lant then appiied §o the Hwh Court in its extraordmary Jurxsdxc-
tion, - . N

Heltl dxschargm«r the order of the Full Coart that the declee agatust the apphcaub
was an ep-parfe- detree, K., wha was. the applicant’s duly appointéd. pleader,
conld ot delegate ‘his zmthomty %o W., and as the applicant was not hxmself present,
the decree was ex-par te. - W, wag not the duly appointed pleader of the applitant and .

. could not, thexefme, represent him at the heaun” -see section 39 of tlie Civil Procedure -

» Apphcatwn No. 119 of 1894 under the extlaozdmaly jurisdiction,-
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