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) .qume Su C/'Lm les Szzryent, X, C/uofJu‘stue, and My, Justzco Fu fton, - ..

1895, MURA’R[ (ORIGINAL DeFexnaxt), Arrrniast, v. TAYA'NA (ORIGINAL ’_- o
February 4, PLAINTIFF), RESPONDENT. % N

Hindu la,w-—Muw;—-Mmm s ¢state—Power of mother of minor to wll he;‘ decmsed

“husband’s estate——lllot/wr-—Onusswn of lhe minor s name in élw mle ckeds——Son
bound by sale; .~ o g v o

: Under Hindu law, the mother as guardian of her niinor son las authorxty to scll
her husband’s estate in order to pay off his debts, and the omission of any reference
" to the minor iz the deed of sale does not render it ineffectual if it is proved that it
-"was her intention to deal with' Ahe sow’s mterest, and not werely with an) mtercst )
which shc mlghh have herself. 2

" Tuts was a. seeond appefxl from. the decmon of A. S. Mon‘nty,'
Aesmtant Judge of Sétdra, reversing the decrce of Réo Sz%heb
G G. Soman, Subordmate Judge of Taswaon. ~

__The plaintiff sued the defendant to Fecover possessmn of a parﬁ :

- of a, field, alleging that it was his property and.that the defendant,

had been in wrongful possession for ten. or twelve years during
the plamtlff's minority, which had terminated. about a"year pnorv
to the institution of the suit. .o

The defendant 1ephed (enter alza) that the ﬁeld in d1spute had~
been purchased by him from the plaintif’s mother during the
plamtlﬁ s minority under two deeds, one for Rs. 100 dated the- 8t -
I‘ebruary, 1876, and theothér for Rs. 18, ‘dated the 14th February,
‘1879, and he contended that the-sales being made by the plzuntlﬁ" :

. mother for his benefit were bmdmw on him. ..

Thé Subordinate Judge dismissed the suit, holding that the sale -
“bo the defendant had been made for a necessmy pur pose by thc .
plalntlff’s gnardian’ dumng his minerity. _--" _ e

.

On appeal by the plamhff the J udwe»reversed the decres of the :
lower Court, holding that the. plaintiff was nat botnd - by the sale -
during his minority. He found also that the sale of the plob '~
for Rs. 100 had been effected to satisty a debt due-to the defendant .
by the plaintiff’s father which the plaintiff was bound to pay.
He passed a decree directing that the plalntlﬁ‘ should, recover
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possession of. the. propelhy on- payment of Rs. 100 to. the de- :

fendant,  The defendant pleferred a second appeal

" Mahddeo B, Chavbal for the appellant (defendant) ——-The plzunt-
iP’s mother was de facto manager during’ his mmouby The
~sale-deeds do not'mention the name -of- the plamtlﬁ' but from

the documents it is clear that the defendant purchased the land:

for valie, believing that'he got the whole property.” The plaint=

1ﬂ’ does not allege that his mother was not de facto manager -

durmor his minority. I‘ulther, the sale was effected in order to
pay off a debt contracted by plamtlff s father.”- Under these

" circumstances the sale is' binding on the plamtlff—Succmam .

“ Mordrji v Kdlidds Rallidnji,

Ghanashdm N. Nidkarni for the 1espondent pl'untlﬁ') —The,

sale-deeds do not say that the sale was effected by the plaintif’s

mother in her representative capamty as de facto'manager,” The .

mother purported to sell the land as her property, ‘and that being

. 50, the sale cannot ‘stand, as the mother had no salexble interest, -
“[SareexT, C.-J. —She sold the propelty to. pfxy off he1 hus~

band’ debt.]

“The plalntlﬁ' is tota.lly wnored in the documentq What shé
-sold was her right, title and interest in ‘the property; and, there-
foxe, ‘the plaintiff acquir ed only those rights which she could sell
“and not the absolute est'tte—-Gddgeppa, Desdi v, Apdji®; Jatku
N d@ik v Venkatipa™ ; Subbmma v. Venkatakrishnan®,

SARGENT C.J.: ‘_The Assistant J udcre has found that the pldmt-'

“ifP’s ‘mother during her son’s mmomy sold to the defendant two
" plots of land for Rs, 100 and Rs. 18’ respectively. The item of
" Rs. 100 iwas apphed towards payment of the plaintiff’s father’s.
debts It does not appear for what purpose. the item™ of R’ 18
- wasrequired.. The deeds of sale dated the 8th February, 18 6, and
the 14th February, 1879, contained no. mention of the minor’s

“name, but pur pmted 10 deal with the land as 1f it were the pro-

perty of the mother. . . .- -

- As it has not been found that thele was any necessxty for the
ale, for Rs. lQ -of the second bit- of land, the transaction. is, not
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" binding on the n _minor, who is entltled to reoover ‘the property in

question,

But in regard to the first sale, which was effected-in order to
pay off the father’s debts, we have to determine whether the 0]]’11S~ :

- sion of any reference to the minor in tle sale-deed renders it in- -
effectual against him, For the respondent Mri Ghanashdm drew -
our attention to one passage in the deed in which the vendor said

- that she had sold whatever right, interest or inheritance she had

and contended’ that these words limited  the conveyance to the -

mother’s interest ; but the earlier- part of the document shows

~ that she purported to sell the land itself, and it-is clear that such N
- must have been her intention, in as much as at the time of the

sale she pe1sonally had no interest in the property exceptlng a
cha.rae for maintenance over the whole of her husband’s estate. -

It was not denied that by Hindu law the mother as Uumdmn
of her minor son had authority to sell the land in order to pay-
off her husband’s debts. Such bejng the ease, it appears to us -

‘that she had both ‘the aythority and the intention to sell at tho
_ time when she purported to do so, her act effectually cony eyed

the property fo the defendant notwithstanding that it was not

-correetly descubed as belonging to her son.. In arriving at thls

conclusion we are but adopting the opinion expressed in Ji udmmth

- Chackerbulty v. Tames Tweedie® by Peacock, C.J., who pointed
" out that a sale by a manager Wwith necessity may be yahd al-

' thoucrhvthe vehdor does nob describe himself as manager.  The -
:dec1s1on of Mahmood, J., in Makundi v. Sarabsukh® was to the i

same effect ; for, though it is true that in Yhat case the minor’s”
name was incidentally mentioned in the deed the judgment was

based, not.on this cxrcumstance, but on the fact that it was clear-

~ from the.deed that it was the share of the minor which' formed the

“subjeet of the sale. In each case-the language of the deed and the

- circumstances in which it was execnted have to be. eons1dered In

the "present.case, as _abowe pointed out, remembermmthat ‘the
" mother had no proprietary interest in the land, it is certain, from
the wording of the deed, that it was the land itself, and, not merely

any interest which she might be suppoeed to haV e, Wluch f01 med

- the subject of the sale.
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The learned Ass1starlt Judge-has’ rehed on three cases, Ruvary yi o 1895, .
v. Moti®, Gadgeppa v. Apdfi® and Bahwrdl v. Sukeea Bibee®, MUPARI
© bub they do not seem.-to support. h1s deciston. In the first of ,“’TAvAu.
" these cases — Kuvm j?/ v, Moti~the concluswn that the deed did
not bind the minor was founded not on the om1s51on of his name,
- but en the fact that the mothel had not obtaihed a certxﬁeate under
' Act XX of 1864, 2 defect ‘which cannot now be held to affect -
“the validity of the deed having regard to the more recént deci-
sions of this Court in Mamshmz,lm v Béi Juli® and Honapa'
V. ]l[]mlpavf‘) The second’ case—Gaclgejopa V. Aj)ajz—-refewed
to has 1o bearlnw on the .questmn under conszderahon for “the"
cause’ of action -was a money bond executed by a mothel which™
did not purportto charge her son’s estate In the third case no-.
~ ticed—Bakur Ali v. Sukeea szee—the partles weére ’\Ia.homedans -
amondsf; whom the’ mothel has ‘ot the same power of ahena,tloﬂ
of herminor sons’ property as amontrst Hindus, and as the defend-
~ ant had merely alleged  that the vendor'was herself the ownelf
- of the, plopelty, the Ewh Court .on specxal appeal ‘confined its'.
- attentmn to" the question whether. she had been i in possessmn on.
" her own account or as guardmn of her chzldlen.

Under these circumstances, we miist now: ‘vary the. declee of« :
the Asswtant Judge by rejecting so ‘much of the claim as relates’
* torthe land sold for Rs. 100 by the deed of 8th Fébruary, 1876,
. and. by awarding thé remainder ‘of the. clatm in ' respect of the
‘land purporting: to- be sold for Rs. 18 by the.deed of the 14th:
" February, 1879, The. pla,mtlﬁ must. pay the defendants costsr‘.
" throughout on- the portlon of the claim réjected, a,nd will recover ;
his costs’ throughiout on the port twn awarded.

" Decrée varied,
(1)[LR 3Bom 234, (3)130a1WR 6a
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