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Gangcmun B. Rele appeare& for the a,pphca,nt in supporb of the. - 1893
rule :—He relied on Vishvandth v. A%6aW, Badmzchm ya V. me- © o IRa'M-
chandra® and Ramsmg v. Babu Kzsansmg R ST Numatan

.Dajb -A’bdje I{hru e appeared f01 the opponent to show cause. L Kuweasyr 2.

Vo=~ Tk

- Saramyt, C. J::+—The Specml Judge. considers that a Special ‘Dza'orapr. -

- Judge has no power to seb aside an ea;-parte order made by him,
because no such power is given him by the Act, and it s not, he
A_‘cor151dels a power inherent in every Court. We- have. already
‘held in Vishvandth v. A’ba® followed in Badarichds ya v. Ram-
_ cAandra® and Rdmsing v. Bdbu Kzsansmg's) that “the conduct
' .of the proceedings before the Special Judge must be deemed 40 be
in his.own discretion ;” and in the last two cases it was-held that -

"the granting a review of judgment may be a most reasonable

“.éxereise of such discretion. Similarly the setting - aside an-
.- cx-parte decree or order may-well be a most reasonable exerclse

. of discretion on the part of the Cou1t -

For. these reasons we think that the Special Judge was’ Wronu‘
in holding Be had no power to entertain the application, and
" must, therefore, mdke the rule absolute, discharge the order of
_the Special Judge, and send back the application for his consi-
g defation on-the merits. Costs to follow the result,
‘ : Rile iade absoluté.

<1)P gy 1sse,p 1 @ L7, 1393, pe 35 5 I L. B., 19 Bom,, 113 .
(€)) Ibul P o75 I L R, 19 Bom ., 116,
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.Befaz ¢ M J ustzce deme and M7+ Justice Rcmude. R
' IN R17 HAUSAMBHAT ABDULABHALY <18

.Z’roinncwl Small Cause Court Act(IX of 1887),See, 27, and Art. 35, CL. ), Schedule Junuary 31,
s |- II—8uit for damages—Cognizable'by. Small Cause Cowrt—Jur, Lsdwtwn—Regzstm-
" . tion of plaint fnhzch has beerlor der ed to be retur 716(7:

. A suit to recover damages for i mJury to a wall catsed by the diversion of a water-
‘course is covmzable by a Provincial Small Cause Court, Such a suit does not fall
vithin the exceptlon of article 35 (i) of Schedule 11 to-Act I1X of 1887.

 Turs wa a reference under scetion 617 of the Eods of . Clv1l
Pxocedule (Act XIV of 1882) by Rdo Bahddur Kmslmamukh
IR *Clvxl Refereuce, NO.IG of 1804, B
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A tmamm, Judge of the Plovmcml Court of Small Causes -at

Ahmedabad

The reference was in the followmtr terms s—

“The-plzuntlif sues to recovel from the defendants ' Rs. 150
as”damages owing to certain tortuous acts of the defendants in .
préventing the water of the plalntlff’s house from going in a cer~
tain cessplt and thereby causmo' damage to his (plmntlff’ s) Wallr
and house.’ :

- “Réo Bahddur Lwlshanker Umyashanker, who acted for me
diring my absence as Fourth Judge of the Bombay Court of Small"
Causes returned the plamt to* the’ ‘plaintiff for presentatlon to.

“proper Court. ‘He does nob giveinhis order any reasons for return-

ing the plaint, The plamtlﬁ' presented the plaint to the First Class v
Subordinate Judge’s'Court. Then it was filed and registered and
sent to the Joink Subordinate Judge for trial. The Joint Subor-
dinate, Judge returned it o the plaintiﬂ’ ‘holding that the suit

“was one cognizable by a Small Ca.use Court. , Thereupon it was

presented to me.. I am myself of opinion that a suib like this 1s

~_cognizable by a Small Cause Court, as it cannot be said to be a

suib relating “to immoveable property Incidentally questions
relating to immoveable property will arise in the case but the
suit-is really one for damages, and does not come under any of
the clauses-given in Schedule II of Act IX of 1887. But as this
same Court pxes1ded over by my predecessor once returned this
plaint to the plaintiff, T doubt if I can admit it. I,therefore, submit’

“the. following questions.for the determination of the Honoulatﬂe
: the Chief Justice and Judges of Her Majesty’s ngh Court:—. - .

N Whether a suib hkc this is cognlzable by a Small Cause

?.Comt ?

o ¢2,  Whether I can remster the plamt unless the H1gh Couxt '
- sebs as1de the order of my predecessox 2"

" “My opinion on No. 1 is that the suit is cocrmzable by thls

" Coutt, and on No, 2 is that T cannob register it until the previous
: 01der of (:h;s Court is set aside by the High Court,”

- The 1eference was hea.rd by & Dwmon Bench (Jwrdme and
Ranade, JJ.). : :
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. Sitdndlh Go_pmdth Ajznivya (amwus curice) for plamtlﬁ' —Tlle" '
presenb is a suit for damages for injury caused to immoveable -

ploperty There is no questmn of title dlrectly mvolved in the
suit. 'If a question of title be incidentally raised, that does not

_ oush the" “jurisdiction of a Small Cause Court— Mmmppa Muddts.
V. McCarthy®; Alagirisami v. Innasi®; Shumbboo Chunder Mow-.

lccl., Vo Prin Kristo Mowlick®; I’aclha C/zmn v. Gudadlur®.
The present case does not fall within any of the excepted cases
given in Schedule IL to Act IX of 1887, The suib i 1s, thelefow,
cognizable by a Small Cause Court. ©~ -

Vishwu. K, Bhatdvadehar (amzcus curie ) for the defendant —-A
Small Caiise Courb has nO]llllSdlelOIl to entertain a suit like the
present. A question of title is directly involved in the suit. -The
plaintiff is not entitled to the relief he claims withou proving his
title to immoveable prope1 ty, which the Court cannot finally deter-
mine. The plmnb was, therefore, rlghtly returned under section 23
of ActIX of 1887 for presentation tothe proper Coulb The sulb

' fa.lls uuder article 35 M, Schedule II tb the Act. .

Piz CURIAM :—The Courb answers the questlons as follows t—
(1) The suit is cognizable by the Court of Small Causes as one
for damages caused by injury to a wall. The fact that the in-
jury was caused by diversion of a water-course or obstructlon of
an easement is an accidental circumstance which does not bring
the plaint within the exception of artlcle 35 (z) of Second Sche-.
dule to Act IX-of 1887.

(2)" The order returning the pla,mt bean‘ final dader sec-
" tion 27.0f the Act, the J udove cannot 1emster the plaint while that
01der isin ex1stence

W1 R,.,3Mad.,192._, . - -®13Cal, W, R,, 105,
@ Ibid., 127, . @1BCal. W, R, 166,
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