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Befo;e Sir Oharles Sar gent, K t,, Chief Justwe, omol My, Justzce Fuh‘on. :

RA’MCHANDRA NA'RA'YAN KULK ARNI (orre1nas, DErrxpaxt No, 2), J 1895. o
APPLICANT, v, DRA’UPADI koM NA'RA'YAN (ORIGINAL PL*\INTIFF), o _Aa,m'my
. OPPONENT.¥. o :

Deklclzan Agriculluyists’ Relief Aot (XV1I of lS79)—-S'pecmZ Judge——.E’c«pm 16+
: " order—Revizw— Reasonablé exercise of discretion, - .

’ The Specul J udge under the Delkkha Agrienlturists’ Relief Act (XVII of 1879)
has pow.,t to review an ex -parte order made by him.

THis was an application under the ettmordmary ]urlsdlctlon
(section 622 of the Civil Procedure Code, Act XTIV of 1882) against’
“the decision of C. H. Jopp, Special Judge under the Delxkhan
A(rrlcultumsts Relief Act (XVII of 1879).

The, opponent (plaintiff) brought a redemption suit aomnst the‘
~ applicant Rdmchandra Nérayan Kulkarni (defendant No. 2) and
two others in the Court of the Second Class Subordinate Judge of
- M4dha in the Sholdpur District. The Subordinate Judge having
dismissed the suit, th opponent-plaintiff applied for revision to
.the Special Judge under the Dekkhan Agriculturists’ Relief Act,
who, without issuing notice, reversed the decree of the Subordmate
-Judge and remanded the case for retrial, - The applicant, having
learnt after the remand that the decree of the Subordinate Judge
‘had been reversed, applied to the Special Judge for a review of
his order on the oround that the order was ex parte. The Special -
J udge aceordingly ordered a notice to issue to the opponent (plaint-
iff) to show cause why the order reversing the Subordinate Judge’s
decree should not be set aside. - The application came on for
hearing before the Speela,l J udge (C. H. Jopp, who had in the
. :meanwhile sugeeeded Rdo Bahadur Rénade), who re‘]ected 1b w1th
~_the following remarks:— L
. “The decision in Pmnted J udoments for 1887 page 116 (1): may perhaps be 1econ-
- * Application No, 107 of 1894 under the extraordmary Junsdlctmn,
h) Decision in Printed Judgments for 1887, p. 116:—=

The Acting Specml Judge {ssued a notice to the defendants to attend his Coux-h

Cat Séngola on the 18th or 19th February, 1886. This was served on the evening of

" the 18th, and on the 19th the defendants went 24 miles to-attend the Speclal Judge’s

“"Court,  The rozndma {or journal) says they did attend it but this is plam]x wrong

‘and is contradicted by the judgment, The Court was clos=d when the defendants
B 2055—5 :
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“eiled with tlmt in Prmtcd Judgments f01 1886 page 11 (1) by supposmg that thounrh '
the Special Judge is not obliged by law to issye notices ‘at all; if he isstie notices
to one party heis bound to do so to the others, It may be, therefore, that when .
notices were issued and served on the other parties, a notice should bave Leen
served en defendant No. 2. But even if this is granted, I do not see what power I
lavo to act in this matter, No power is given by the Dekkhan-Agriculburists - ~
Relief Act to the Special J adge to set aside any order or decree passed ez parte
hy him, It has frequently been ruled that the provisions of the Civil. Proceduyre

'Code do not apply to the proceedings of the Special Jiidge, I have, therefore, no -
. pow er to set aside the decree in this case under section 108 of*the Civil Pro. -
_cedure Code and I see no reason for holding that the power to seb aside a decres

passed ex parfe against o defendmnt or opponent is one mhcren’o in every (‘outt

_of justice,” -

Awamst thls demsmn the ‘Lppheant apphed undex' the ettla-

- ordinary jurisdiction and obtained a rule nisi calling upon the
-.opponent to show cause why the decision should not be set aside

on the ground that the Special Judge erred-in holding that fie had

1o Junsdlctmn to set aside the ca-parté decrée- ‘passed by his pre- -

decessor and to restoxe the case to the file,

amved on ’the 19th, 'md the Acting bpe~xa1 J udgc went away the next /m‘ox;mna He

- ordered the Subordinate Judge, to get e\tracts from the first defendant’s books. . .

These were sent, but no neW notice was sent to the defendants; The plamtxffs were
heard on the review, but the defendants were not. It cannot we think, be said that e
they failed to attend the Court through any neglect, and the Acting Special Judge )
ought to have given them ahearing before he, du the 31st March, 1886, reversed the .
decision of the Subordinate Judge in their -favour, a decision with which his own ’

. ‘Assistant agreed, Justice required that, when the plaintiffs were heard against the

~,judgm§rit of the Subordinate Judge approved by the Assistant Special Judge, the

- defendants should be heard in support of it, nnless there was a defauls of attendance

on their part,” We, therefore, set aside the decree of the Acting Special Juﬁge and
dir,ec-t him to re-hear the review, giving an opportunity to both sides to be heard,
“ (1) Decision in Printed Judoments for 18886, r 11:—

" Seotion 53 of Act XVII of 1879 does Tiot expressly provide_ for notme belng given
“$0 the parties ;. and havmg regard to the very, specxa.l natare of the Act, we cannot,
we think, assume on general principles that such notice was nceesqary before the

o “power of revision could be exereized under that sectxon It isto be remarked thaf -

gection 74 only- makes the . Cn il Procedure apphcmble 0" suits and proceedings
before the Submdxmte Judge ; and, in the absenee of any rule, regarding notice, made -
by the local Government under section-75 of the Act of 1879, the condiict of the pro.-

* ceedings before the Special Judge must, we think, be deemed to be entirsly in his own'

dtscretxon. -This was, appalenﬂy, the opinion of the Division Court, conslstmg ‘of
W est and Nﬁn‘tb]m:, JJ., in pehtmn No. 89 of 1884 in hhlc‘h the same pomt was

~vaised;
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Gangcmun B. Rele appeare& for the a,pphca,nt in supporb of the. - 1893
rule :—He relied on Vishvandth v. A%6aW, Badmzchm ya V. me- © o IRa'M-
chandra® and Ramsmg v. Babu Kzsansmg R ST Numatan

.Dajb -A’bdje I{hru e appeared f01 the opponent to show cause. L Kuweasyr 2.

Vo=~ Tk

- Saramyt, C. J::+—The Specml Judge. considers that a Special ‘Dza'orapr. -

- Judge has no power to seb aside an ea;-parte order made by him,
because no such power is given him by the Act, and it s not, he
A_‘cor151dels a power inherent in every Court. We- have. already
‘held in Vishvandth v. A’ba® followed in Badarichds ya v. Ram-
_ cAandra® and Rdmsing v. Bdbu Kzsansmg's) that “the conduct
' .of the proceedings before the Special Judge must be deemed 40 be
in his.own discretion ;” and in the last two cases it was-held that -

"the granting a review of judgment may be a most reasonable

“.éxereise of such discretion. Similarly the setting - aside an-
.- cx-parte decree or order may-well be a most reasonable exerclse

. of discretion on the part of the Cou1t -

For. these reasons we think that the Special Judge was’ Wronu‘
in holding Be had no power to entertain the application, and
" must, therefore, mdke the rule absolute, discharge the order of
_the Special Judge, and send back the application for his consi-
g defation on-the merits. Costs to follow the result,
‘ : Rile iade absoluté.

<1)P gy 1sse,p 1 @ L7, 1393, pe 35 5 I L. B., 19 Bom,, 113 .
(€)) Ibul P o75 I L R, 19 Bom ., 116,
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.Befaz ¢ M J ustzce deme and M7+ Justice Rcmude. R
' IN R17 HAUSAMBHAT ABDULABHALY <18

.Z’roinncwl Small Cause Court Act(IX of 1887),See, 27, and Art. 35, CL. ), Schedule Junuary 31,
s |- II—8uit for damages—Cognizable'by. Small Cause Cowrt—Jur, Lsdwtwn—Regzstm-
" . tion of plaint fnhzch has beerlor der ed to be retur 716(7:

. A suit to recover damages for i mJury to a wall catsed by the diversion of a water-
‘course is covmzable by a Provincial Small Cause Court, Such a suit does not fall
vithin the exceptlon of article 35 (i) of Schedule 11 to-Act I1X of 1887.

 Turs wa a reference under scetion 617 of the Eods of . Clv1l
Pxocedule (Act XIV of 1882) by Rdo Bahddur Kmslmamukh
IR *Clvxl Refereuce, NO.IG of 1804, B
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