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that the valuation for the computation of court fees is thé"'sé;ine
as the valuatxon for purposes of jurisdiction. This rule does not
apply to account suits such as the present, where the subJect-
matter of the claim admittedly exceeded Rs. 5,000 in value.
The appeal m‘such cases lies fo this Court, and not to the
District Court. - '

APPELLATE CIVIL.
Before Mr Justé;e Jardine and Mr. Jus:tice Rdnwdé. ‘

KRISHNA'CHA'RYA (oménmr; Dgrenpant No. 2), ApPELLANT, v
LINGA’WA (or1e1NAL PraiNtivr), RESPONDENT.* »

Possemon—L";ectment——Tatle by possesszon——Mamlatdar——Fmdmg by Mamlatdav-

" as'to possession—Subsequent eontrary ﬂndmy by eivil Court—Mdm latd@r's. order
not co%c@usive-—Suii by party against whom Mdmlatddr's order made»—Limitb
tion. ’ i
- The plaintiff brought this sthto recover possessmu of eertam la.nd Whlch haé

belonged to her nephew, and of which after his death in 1878 she had assumed the,

management. In 1881 she brought a possessory suib against the first defendant n':

the Mamlatddr's Counrt, which suit was dismissed in January, 1885, the Mémlabdér_:

. holding that she had mot been in possession. In a civil suit, however, whic

(pending the proceedings in the Mamlatddr’s Court) she had filed against the fir -
defendant in the Court of the Subordinate Judge of Haveri, the Judge found that
she had been in. possession since 1880, and awarded her damages against the ﬁrsti
defendant (who was held to be her farm servant) for crops which had been taken
away by him. In 1887 the second defendant as mortgagee from defendant No, 1
obtained a decree against plaintiff in the Mamlatdsr’s. Court awarding him pos-
session of the land, and in execution of that decree the plaintiff was dispossessed -
in December, 1887, .
In 1890 the plaintiff filed this suit to recover possession and for mesne profits
since 1887, The defendant pleaded that the plaintiff had no title to the land and
that the suit was barred by limitation, inasmuch as the plaintiff had not broughta *
suit o establish her right within three years after the Mémlatd4r’s order in 1885
dismissing her possessory suit. v : —

" Held, that the Mamlatdir’s order of January, 1885 had no conclusive effect and

' was rendered ineffectual by the subsequent decree of the _civil Court ; and as ‘the

plamhff continued in possession, notwithstanding that order, down to 1887, the
present suit was not barred by limitation, and nelther her remedy  nor her right to
the land was gx’cmgmshed. :

* Second Appeal, No. 327 of 1893,
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Held, also, that the plaintiffs possession ‘prior to 1887, confirmed ds it was by the; -
-decree of the civil Coart'in 1885 and: ‘by the finding of the lower.Court of .Appeal
dnthe present case, must prevail againstthe defendant, who claimed through plamtxﬁ' 8
farm servant only and whose possession commenced w1th the dxsturbance whlch

-compelled the plaintiff to bring the suit. IR L

Possession is primd fucie evidence of title and is pnmanly excluslve, and it is for

‘him who impugns this exclusive title to show that the possessmn ongmated m a

way not to affect his own right.

- SECOND appeal from the decision of Réo Bahddur V. V. Wégle,
First Class Subordinate Judge, A. P

Suit to recover land. Neither the plmntlﬁ' nor the defendanb
could prove any title to the land other than that of possession.
The plaintiff’s claim arose under the following circumstances :—

The plaintiff was the maternal aunt of one Fakirdppa to whom
the land originally belonged. He died in 1878 and the plaintiff

subsequently assumed the management of his property. .The -

first defendant was her nephew and a cousin of Fakirdppa, and
the plaintiff filed a possessory suit against him (defendant No. 1)
in the. Mémlatdsr’s Court, which suit, however, was dismissed
in January, 1885, the Mamlatddr holding that she (the plamtlﬁ")
had not been in possession of the propelty

Tn a civil suit, however, (No. 14 of 1885) which (pendingf'the »

proceedings in the Mdmlatddr’s Court) she had filed in the Sub-

- ordinate Judge’s Court at Haveri, it was held that she had been

in possession since 1880, and a decree was passed in. her favour

~ -against the first defendant (who was found to be her farm servant)

for the value of certain crops Whlch had been taken away by-
lnm, SRR

There was thus the order of the Mémlatddr . of January, 1885
fholdmg that the plaintiff had not been in possession, and thelater
-order ‘of the Subordinate Judge holding that she had. been in
possessmn.

Sire

.from the first defend.mt and as a mortcrao-ee he obtamed a dec1ee )
in 1887 acraxnst the plamtlﬁE‘ in the Mémlatdér’s Court awardma- '

him possession of the land and in execution of this decree- the -
plaintiff was dispossessed on the 20th December, 1887,
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In 1890 the plaintiff filed this suit against defendants Nos. 1
and 2 to recover possession of the land Wlth mesne - proﬁts from ¥
1887 to 1890. : ‘

The first defendant did not appear. The seéo'nd defehdaﬁb ,
pleaded that the plaintiff had no title, and that the suit: was-
‘barred by limitation,

The Court of ﬁrst instance dlsmlssed the plaintiff’s suit, hold- "
ing that the plaintiff had no title to the land, and that asshe had
not brought a regular suit in the civil Court within three years -
from the date of the Mdmlatdar’s order of January, 1885, the suit.
was barred under article 47, Schedule I, of the Limitation Act»
XV of 1877).

This decree was reversed on appeal by the District Judge. "He |
held that the suit was not barred by limitation, and that as the. -
plaintiff was in possession up to 1887, when she was dispossessed.
under the Mdmlatdér's order in the second defendant’s suit, she:
was entitled to eject the defendants, who had no right whatsoever
to the land in dispute. He, therefore, awarded the plam’mﬁ”s
claim.

The following extract from his Judcrmant gives his reasons —

‘¢ The Subordinate Judge has held that this suit is barred by limitation, as the
plaintiff failed o bring a regular suib within three years of the Mimlatddr’s decree
of 1885 against her. But the plaintiff has based the present claim on a new cause of”
af-txon which acerued in 1887 when she was dispossessed by the defendants under the
Mimlatdar’s order of 1887 till which she is found to have been in possession. = More--
over, it may also be said that theaforesaid decisions in Suit No, 14 of 1885, which was.
instituted during the pendency of the disputein the Mamlatdar’s Court, virtually:
rendered the M4mlatddr’s order ineffectual, T, therefore, hold that the present suib
founded upon a cause of action in 1887 is not tims-barred by the Mamlatd4r’s order of'
1884, . The respondent’s -vakil objected, in appeal, thai the plaintiff ouo‘hﬁ to have
sought for the recovery of possession in 8uit No, 14, and that she having failed to
do so, the present suit must be held to be barred by sectlon 43 of the Civil Plocedure
Code.” This objection also must fail for the same reasons.’

oG
Against this decision the defendamt No. 2 preferred a second
appeal to the High Court. '

Bdldji 4. Bhagvat for appellant +—The plamhff broucrht a |
possessory suit in the Mémlatddr's Court in 1884, That suit,

was dismissed.. She did not bring any suit in the civil Court,
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thhm thrae yeans from the date of that order of dxsrmssa.l Her - 1895
present suit is, ‘therefore, barred under gection 21 of the Bombay RRISENA'= .
Mémlatddrs’ Court’s Act (I1I of 1876) Tt is also barred under . Cnﬁ"}»“ .
article - 47; Schedule: TI, of the Limitation Act (XV of 1877), - Lwvas WA,
- Under these Acts not only is her remedy barred, but-her title too.
- became extinet after the lapse of three years from the: date of -
the Mémlatdér’s order—Nilo v.. ‘Rima®; Bdpu v.-Bdji® ; Chinto
v Vishnu®; Anndji v. Déji®; Badri Praséd v. Mukammad.
,:_.Yusu o, The lower appellate Uourt holds thab_the,pzlamtlff’ :
“cause of action acerued in 1887, when she was disposseséed'un;
" der the sécond order of the Mémlatdar. But limitation began -
“to run from the date of the first ‘order of the Mémlatdar of
1885 See N Ga Tha Yah v. Buru®, The first order, not hav- .
ing been- set aside within three years, became final and con=
clusive bgtween the parties,.and had the effect of extlngulshmg -
the plaintiff’s title, if she had any: ‘It isfound that she had’
none, apart from her possession, which was not - suﬁiclently Iong '
“to glve her even a presériptive tltle B

Ndrdy Yo 7. C’handwvarkar for respondent (plamtlif)*-The
present case is distinguishable from the cases cited in this,

: namely, that. shortly after the Mémlatdérs order in the pos- .
“sessory suit of 1884 the plaintiff obta,med a decree in the civil -
‘Court a,wardmg her damages for the- crops taken away by de-

. fendant No., 1. This decree was based on the fact that dhe
plaintiff was found to be in possession of the land at the tirne -
. the proceedings in the Mamlatdér's Court were instibuted. - Thls
finding renders the M4mlatdér’s order meffectual Section 18
~of the Mdémlatddrs’ Courts Act (Bombay Act III of '1876) ex-
- pressly provides that the M&mlatdar’s decision on  the questxon
of possession is not conclusive ; see also Lillu v. Andji® ; Basdpa

. v. Lakshmdpa®; Mudkdpa v. Ningdpa®, It is found as. a fact :
by. the lower appeal Court that notwithstanding the Mamlatdédr’: s
_order, plamtlﬁ' contmued in possessmn down to 1887 when she_

O LL. R 9Bom.,35. . - ® LI.R,1AlL, 381,
. ® P,J.for1989,p.805, .- ©®2B,LR,(F By, 91 |
@ P, T for1883,p. 18 . _ @' LL,R., 5 Bom., 387, .

@R Jfor1sdp 16l 0 . ®LLR,1 Bom, 62
EaR R 9 P J., 1877, p, 410, V
B 2065—4
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" was dispossessed by defendant No; 2, Ttis this disposseesion which-
Krrgu~4-

constitutes our cause of action. "And as it accrued within three
years before suit, the suit is not time-barred. And neither our .
remedy nor our title is extinguished. Our title is founded on -

" possession, and we can bring an action of ejectment against every

porson other than the rightful- ownex—-—PemNij v. Nardyan®,”
The defendants have not established any tltle to the land We _
are, therefore, entitled to eject them. : -

Ry NADE, J.:-—The contest i in this case turns entlrely upon the -
decision of the question. of poesessmn both partles to the smb_‘ .
having failed to prove any other title. :

The land in dispute admittedly belonged to ene Faklrappa,,_
who died in 1878, leaving his sister Nandy4va as his heir, Nan--
dyéva is also dead, but has left a son and a daughter, the last
being the wife of the original defenda.nt No. 1. Defendant No.1,

_ however, did not claim any interest in the land in right of

his wife, but he set up ai adoption of. himself by Fakirdpp,
which both Courts hgve held to bé not proved Defendant Nor2,

- who is appellant before us, claims only under a mortgage-bond

from. defendant No. 1, executed in 1885, The respondent is:
maternal aunt of" Faklrappa,, and as such she has no clmm to
succeed as heir of Fakirdppa. T '

Both parties have thus falled to prove any othel tltle save' \

’ possessmn, confirmed in the case of defendant No. 1 by a decision of

the M4dmlatdér, paesed in Janudry, 1885 in his favour, and adverse
to the respondent, while respondent claims that her possession .
Was confirmed by the decree of a civil Court in her favour ina

.suit which she brought for the value of the crops ralsed by her
in the land in dispute in 1884, about the same time that she

applied, in November; 1884, to the Mémlatdér to remove defendant '
No. Us obstruction to the land The respondent brought no_suit
in a civil Court to establish her right*to recover possession Wlthm'

. three years from the date of the Mémlatdsr’s arder of January,
+ 1885, but in the civil suit-for damages, her claim:was allowed, on

the ground that she. had possesszon, and that defendant No.
wes only her farm servant _— SR I S

@ LI R, ) Bom,; 215.
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As a matter of faet the lower Court of appea.l has. found in
‘this case that the respondent (plaintiff) continued in possession till

1887, in which year she was unsuccessful in a second application to

the Mamlatdér to remove the present appellant’s obstruction. - The-

present suit was brought by respondent within the time allowed
“by law from the date of this second order of the M4mlatddr, bub
the Court of first instance rejected the claim, on the ground that

the suit was not brought within three years from the date'of the
first order of January, 1885. The lower Court of appeal held.

that the first order of the Mémlatd4r was rendered’ ineffectual by
the decision of the civil Court in the suit for damages, and that
as respondent was proved to have been in possession down to

1887, she was entitled to succeed as against defendant who had no

right whatsoever to the land, and whose possession was obtained
solely unden the Mémlatdams order of 1887,

This statement of the respective contentxons of t}ge pzutles
ralses_ two question—(1) How far respondent’s failure to bring a
. suib within three years from the date-of the Mdmlatddr’s -order
of J anuary, 1885, barred not only her remedy, but destroyed her

wht even if she was found never to have as a matter of fact
lost possession till 1887 ;—and (2) howdar respondent’s possession

down to the date of the Mémlatdér’s second order would avail to .
dispense with, the proof of any other title as against_ the present;

appellant, ahd defendant No T through Whom he cleums as
-mortgagee. : :

* Both' these pomts are not fme from d1fﬁcu1t1es, as the case ',

presents certain pecahar features not found in the authorities cited
“on both sides. . On the one hand, the appellant’s pleader Mr.
"Bhagvat argued that as the respondent failed to bring a suit with-
in three years from the first order of the Mamlatd4r, her right; as
well as her remedy, became extinet under the combined effect of
the provisions -of the Mémlatdérs’ Act and the Limitation Act

(X Vof1877). " Mr. Bhagvat cited the following authorities in sup-

port of his contention ——Nzlo v. Rima®; Badri Prasad v. Muham-

mad Yusuf 2 Ba]m v. Bajz@) and kato V.- sthnu“’ _The declslons .

T, R., 9 Bom., 35, ® p,J, 1889,1) 305. :
@ 1, Ly R, 1AL, 381, @ P, 3., 1883 28%
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1895 in Nilo'v. Ramasnd Badri Prasad v. Muhammad Vusuf had
Iil;lanA' referencé, however, to the provisions of section 278 of Act XIV of *

| CHARYA 1882, and are not direct authorities on the point now in issue, The
LiNGAWA,

case of Aindjiv. Ddji™ was also decided on another ground. It:is
true that in Bdpu v. Biji this Court held that the principles which
governed the decision.in Nilo v, Rima were equally applicable to -
- orders passed by Mamlatd4rs in possessory suits under the Revenue
* Courts’ Act of 1838, which on this point is at one with the Mém-
latdérs’ Act of 187e. The same point was more expressly decided
in Chinto v. Vishuu, where it was held that a suit not brought
within three years from an adverse order of the Mdmlatddr was
barred under article 47 of Act XV of 1877, Mr, Bhagvat con- .
tended that limitation began to be operative from the. date .of -~
 the first order of January, 1885, and not from the date of the
_second order of 1887, and cited N Ga Tha Yah V. Bua u @ in
, support of his contention, :

M. Cﬁanda,varkar for the respondent howevel, argued thaﬁ
the present case was "distinguishable from those referred to as.
authorities by the appellant in that, in this case, the respondent’

 was found by the lower appellate Court not to have lost posses-
sion till 1887, and there was a civil Court’s decree i in respondent’s -
favour in the suit for damages brought about the'same time that
_ she applied to the Mamlatddr’s Court to remove defendant No. I’s
B obstructlon, and in this suit respondent was held to have been in -
possession in 1884, thereby virtudlly rendering ineffectual . the
' Mamla.’odzir s finding on the point of possession in defendant No.
& favour. Mr. Chanddvarkar further argued that.the law has -
: expressly prowded that a Mémlwtdar 8 order is not. concluswe on"
‘ the pomt of possesszon. :

" In Lillu v. Annaji © it was held that a Mémlatdar s order is
" not conclusive on the point of possession, and that it was opent '
_ to the party in subsequent. proceedings to show that possesswn
Was 1o delivered or lost, notwithstanding the order.

" In Basipa v. Lakshndpa® and Mudkipa v. Ninghpa® the '
“yeasons. are stated - Why the orders of the Mdmlatddr - ‘in_pos-

©.P.J,1889,p.061, 0 @FP J,, 1377,p 58 . 0.5 L LRy -
[+ 2Beng L. BR.(F. B, B.), .95, 1 Bom.,, 625. o
(3) I Ih Ru 5 BOIn., 387 T (E) /P, J 1877} P.115o
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: sessory_. suits were not intended ‘by the Legislature  to have a " 189
conclusive effect. :The -possession which is brought in issue in  Krsmva™-
proceedings before the Mémlatd4r is immediate possession, and oua’rd

* the party thus dispossessed within six months isto be put in
possession till the questions of possession and titie are adjudicated

~ upon in a regular suit. . The purpose of the Act is temporary, and .
its procedure summary, and there i is no appea.l ~

Ve o
© LiNegA’waA

In the present case there were, as a matter of f‘zct two almost:
. contemporaneous adjudications, one by a civil Court i in the suit for
the value of the crops, and the bther by the Mamlatdér, Respond- ‘
ent succeeded in the civil Court on the strength of a finding in her
favour 6n the point of her possession of the land, and her failure to-
- remove defendant No. 1’s obstruction in the possessory suit before.
‘the Mdmlatddr was thus remedied by the decree of the civil Court,
‘more especially when -she is proved to have not Tost possession
, 1111887, Section 28 of the Limitation Act (XV of 1877) does not
‘apply to parties whorely on actual possession which' has never been
disturbed—Hargovandds v. Dajibhai® followed in Orr v. Sundra®.
" Artitle 47 only applies to ejectment suits, and there was no
~occasion to the respondent to bring such a suit if sheé continued’
in possession notwithstanding her failure in the possessory suit.
.On the*whole, therefore, we must hold that the Mémlatd4r’s order
of J anﬁary, 1885, had no conclusive effect; and was rendered in-
effectual by the decree of the civil Court, and that as ‘respondenﬁ .
ccontinied in possession mnotwithstanding that order. down to
1887, the present suit was not time-barred, and nelther her e~ -
; medy nor her right was extlngulshed ‘ ot

_The next question relates to the point as to how far respondent’s
possession entitles her to succeed in this suit as against defend- "
~ ants. - : = : R
». The leading case on thls subJect is the Fall Bench decxsmn in

" Pemrdj v. Nérdyan 9, in which it was held that possessmn was
a good title against. all persons except the rightful owner, and
‘entitled the cla.lmant to maintain an cjectment suit against any
other person than such ‘owner who dlspossessed hlm. In the .

L3

’»«

(1) 1.1 B., 14 Bom., 222. L ' @ I.L R, 17 Mad 255. -
- ® L R.; 6 Bom;, 215, -

- ’ ¥ ; = ‘f
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lanfruage of Wesbropp, C. J the title. of possessmn is goed as

~ against. a person who seeks to disturb that possession, and who

has not ‘a colour of title to the land in dispute, and never had
possession of it. The decision in this case has been followed in

- many subsequent cases, in which ‘it was held that possession was
. primd facie evidence of title, and is primarily execlusive, and it i -
for him who impugns this exclusive title, to show that the pos- -

session originated in a way not to affect his own right—Sdkal-

 chand v, Sundarldl®; Vithu v. Bapu®; Vithoba v. Nérdyan®,
-It is true Melvill, J., doubted the correctness of the Full Bench -

decision, which was in conflict with his own ruling in Ddddbhas

noticed in the judgment of the Full Bench, but the Judges who
made the reference to the -Full Bench noticed another unreported

®

. v. The Sub-Collector of Broack®. That case was eerbainly not °

Judament of Sargenb and Melvill, JJ,, Whlch was on the tame -

lines as the decisionin Ddddbhai v. Tﬁe Sub-Collector of Broach®,

The defendants in this case might indeed have pleaded an
outstanding title in a third person, and if they had succeeded

in doing 8o, they might have defeated the respondent-plaintiff.

- They, however, raised no such defence, and they set up a title by -
i adoptlon, which they failed to.prove. This title of a third party -

was successfully pleaded in the case of Wise v. dmeerunnissa @, to -

Whlch M1 Justice Melvill has referred in Trimbak v. Bdji®.
"In the plesent case the respondent i§ distantly related. o the

last owner; and she is shown to have been in possession of the land-
~for at least seven years before she lost it in 1887, DefendantNo,1 -
~ was held in the civil suit of 1885 to have been her farm servant,
and hie did not obtain possession of the land, His mortgagee, the-

present appellant, obtained ‘possession in 1887 under the second -

order of the Mamldtdar. Under these circumstances, 1espondent s .
previous possession, confirmed as it is by the decree of a civil -
Court, and by the’finding of the lower:Court of appeal in this .
~ case, must prevail against the appellant who claims through res-

' pondent’s farm servant only, and whose possession commenced W1th
- the disturbance which compelled the respondent to bring this suit.
WP 3., 1889, 309, A "7 Bom, H. C, Rep,, 82.4.C. J. '

@ P.J3.,1875,280,. -0« L (5)L8,,7I ApT8e o
® P. J., 1883, 262, C ot O REDL1882, 162,
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On a ca,reful conszderatlon of all the a,uthcmtles we feel satls- 1895,
fied that the decision of the lower Court of appeal must be upheld: = Kwnisaxa':

We accordingly reJect the appeal and conﬁrm the decree with %% RYA
costs on appellant -7 . : . | Lmeiwa,
o .Deore’e conﬁrmed. '
,APPELLATE CIVIL.
Before Mq J ustzce Jardine and Mr, Justice Ranade
1896,

CHENNAYA (0RIGINAL PLAINTIFF), APPELLANT, v. MALKA‘PA

(oBrGiNAL DEFENDANT), RESPONDENT* - - Manuary 29.

Mortgage—Redemption —Decree for payment and redemption within six 'months--
‘A pplication for execution of decrec after six months kad expired— Transfer qf Pro-
_perty Act (IV of 1882), Sec. 93. o
Secfion 93 of the Transfer of Property Act (v o{ 1882) under whick =

_ plaintiff-mortgagor who has obtained a decree for redemption may show cause for

extending the time allowed Dby the, decree for redemption, does not apply to

deerees made befors the Act was put in force.

. Seconp: appeal from the decision of J. L. Jokinstone, D1str1ct
Judge of Dhérwér, in Appeal Ne. 273 of 1893,

‘On the 30th August, 1892, the plamtlff obtained a decree for
redemptmn of certam property on paymenb of Ra. 703—0-7% with-
in six months.

-The plaintiff did not apply for executmn of tlus decree untﬂ
after the six mounths had exp1red L . . ‘

“This darkhdst was re;;ected by ‘the Subordmate J udge a.s bemg
made too late. =

On appeal the Dlstmct J udoe conﬁlmed the order of re_]ectmn, )
‘on’ the ground that, the Court in execution had .no powﬂ- to -
enlarge the time mentioned in the decree ;

»  The plaintiff thereupon preferred a second appeel to the A
~ High Court, |

. Shivrdm Vithal Bhanddrkar f01 appellant (plamtlﬁ) -The ‘
plaintiff may redeem although the six months have expired

-under section 93 of the Transfer of Property Act- (IV of 1882)

o Second Appeal, No. 604.- of 1894,

J

“«
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