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We must, , therefore, malke absolute the rule nisi, reverse " {ihe'

decree of the Mdmlatddr, and dismiss the plmntlﬁ"s suit, with
costs on plaintiff throughout.

Rule made absoluie Decree 'rez;ersed

S APPELLATE CIVIL,

Before Mr. Justice Jardine and Mr. Justwce Rinade, -

IBRA’HIMJ L I8SA'JT aND OTHERS (0BI6INAT DEFENDANTS), APFELLANTS, .

BEJANJT -JAMSEDJI . AND' ANOTHER (orIGINAL, PLAII\TITFS), Rxs-
PONDENTS.*

Valuatian of suit—Suit for acc&un't;Suit Valuation Aet (VI of 1887), Sec G
Court Fees' Act (VII of 1870), Sec. 7(iv), CL (f),and Sec. 11—- Appeal-Bambay
- Civil Courts Aet (XIV of 1869), Sec, 26— Practice,

Inasuit foran aécount of partnership dealings, the plaintiffs valued the claim
:approximately at Rs, 600, The Subordinate Judge passed a. decree awarding to the
plaintiffs a sum of Rs. 30,830-9-2, The plaintiffs {:,hereupon paid an additional
-court fee'of Rs. 000 under section 11 of the Court Fees' Act (VII of 1870). The
<defendants appealed to the High Court from the decree of the Subordinate Judge.
The plaintiffs objected that the appe&l lay to the District Judge, and not to the
ngh Court, :

. Held, ‘that the value of the'subject-mattér of the' suit exceeded Rs. 5,000 ; the
appeal, therefore, lay to the High Court under section 26 of Act XIV 6f 1869,

Arpgar from the decision of Rdo Bahéﬁur Chunildl Méneklal,
F1rst Class Subordinate Judge of Poon:», m Suit No. 237 and 1888.

The plaintiffs sued for an account of partnersmp transactions
from 1886 till the date of its dissolution on 13th December, 1887,
and to recover what might be found due to them as their share
of the profits. ‘ » '

- I * Appeal No. 6 of 1893, ..~

The defendant preferred an applica.tion under the extraordinary jurisdiction, and
-obtained a rule zisi requiring the pla.mtlﬁ' to show cause why the order of the
Mamlatdar should not be set asids on the grouud (inter alia) that the ’\Limlatdar
: ha(‘,l no ]umadlctmn to enbertain the suit, as the plaintiff was not in actual ; passesswu .
of the lands within.six months before the institution of the suit,

Visudeo Q. Bhanddrkar appeared for the opponenb (plaintiff) to show cause,

Nagindds T ll[arplmtta appeared for the apphcant (defendant) in- suppokt of the
rule.

The Court (Parsons and Telang, JJ.,} passed an -order discharging the rule with
costs. 13th September 1892, Co - RN
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The plaintiffs - valued their claim at Rs, 600, alleging thdt"it

“was 1mpossxble for them to state the exact amount of their. sharq
“of the profits before the accounts were taken and undertakmg
- topay addlblonal court. fees if more were found due to them. .

“The suitWwas: ﬁled in the Court of the First Class Subordxnate
J udore of Poona: ’

The ‘Subordinate J udge passed a decree awardmO‘ to the )

-:’ plaintiffs a sum of Rs. 30,830-9-2.

The plamtxﬁé thereupon pald an additional court fee of Rs. 900
under sectxon 11 of the Court Fees' Act (VII of 1870).

'I‘he defendants then appealed to the High Court from the '
decree of the Subordinate Judge. .

The respondents (plaintiffs) took a preliminary ob_]ectlon to the
appeal, contending that the appeal lay to the District Court and
not to the High Court ' il t

Gamnpat Saddshw Rcw for the 1espondents (plaintiffs) : -—-The’}‘

‘appeal in this case lies to the Distriet Court, and not to the High-

Court—Act XIV of 1869, sec. 26. This is a suit for an accoupt. :
The claim was- valued at Rs. 600 for purposes of court fees.
Thdt valuation must, therefore be taken to be the valuation -of

the suit for purposes of jurisdiction also. Section 8 of Act VII of

1887 applies to this case; under that section the valuatxon for

~ purposes of jurisdiction is the same as the valuation for pulpqses :

of court fees: see Khushdlchand v. Nagindds®W; Bhagvantrdi v.
Mehta Bdjurdo®; Guldbsingji v. Lakshmansingji®; Bdi Varunda
v, Bdi Manegavri® . '

P. P. Khare for appellants :—The suit was no doubt valued
in the Court below at Rs. 600. But that was merely a nomi-
nal valuation.of the subject-matter of the suit. *The real valu-

; ‘ation was Rs. 30, 830-9-2, which was the sumh” ultimately found’
“due to the plamtlﬂ's and upon which they have paid additional
“court fees under section 11 of' Act VIT of 1870. That being .
"so, the value of ‘the subject-matter of the suit is more thm

Rs. 5,000, and the appeal lies to this Court."

® L L. R, 12 Bom., 675 st p. 677 @ Ibid, 100, .
® L L K., 18Bom., 40. . . . ® Ibid. 207,
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" JARDINE, J.;—The plaintiffs sued for an account in the Court-of

“the Subordinate Judge of the First Class. Under the Court,

‘Fees’ Act, VII of-1870, section 7 “(iv), clause (f); they valued

the relief sought at-Rs. 600. This valuation :is>subject to the;

provision of section' 11— Govandds v..Ddydbhai®—which sec-
tion distinguishes the “ fee actually pmd” on the plaint.and « the
Afee which would have been payable had the suits comprlsed the
~ whole of the profits or amount”? decreed.- The decree obtained
by the plaintiffs was for Rs. 30 830-9 2, and they ‘have pald ‘the
additional fees under sectlon 11in the Court of the Subordmate

Judge, On the defendants appealing to this Court, ob;ectmn is’

~ taken that section 26 of Act XIV of 1869 does not apply ‘and
that the appeal lies to the District Court. : :

- This objection is urged in the following artrument The case

comes under the Suits Valuation Act (VIIL of 1887) section 8,
being one to which these words apply ; “ where in suits® * %
court fees are payable ad ralorem under the Court Fees’ Act,

'1870, the value as determinable for the computation of court
fees and the value for purposes of jurisdiction shall be the.
same.”  The valuation, however insufficient; statéd by the plaint-.

iffs at their option on the plaint governs the valuation of the
defendants’ appeal, section 11 of the Court Fees’ Act being
ignored. By parity of reasoning the optional valuation of the
plaint, no matter what greater amount may be awarded them
by the decree, determines the forum of the appeal by the defend-

ants, because that optional and preliminary valuation must be.

treated as the only value of the subject-matter in interpret-
‘ing the words of section 26 of Act XIV of 1869, which gives
an appeal to the High Court “in all sults * % of which the
amount or value of the sub.]ect:mgztter _exceeds Rs. 5 ;0007 The

éé,ées of Khushdlchand v. Nagindis®, Bhagvantrai v. Mehta Boju- -

r00®,. G’ulabsmgﬁ v. Lalshmansingji®, where the Subordinate
.Judo'e had dlsmlssed the suit,, and Bds Vamnda V. Béi Mane-

' gcnn@ where he rejected the plalnt were clted m supporﬁ of -

the above propositions,

-

"M L. R, 9 Bom, 22, ® LL R, ]SBom,40
® LL.R,12 Bom,, 675t p. 677, ) Ibid. 100,
®) Iyid, 207,
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~ We are of opmxon that those authorxmes do not touch the
present case, where the plaintiffs have been successful. 'The

" argument that the first optional and uncertain valuation is to

determine the court fee in appeal, and thereby the jurisdiction of
appeal, is not supported by any authority. Section 7 (iv), ‘clé,use'
(), of the Court Fees’ Act refers to the religf sought in the memo-

randum of appeal as well as to that sought in the plaint, while
section 8 of the Suits Valuation Act deals only with suits. The
word “ determinable” in section 8 of the Suits Valuation Act
applies as much to the final and exact and judicial determination

made under section 11 of the Court Fees’ Act as it does to the’

‘inexact and ex-parfe valuation in the plaint. “ What primd

Sacie determines the jurisdiction is the claim, or subject-matter

- of the claim, as estimated by the plaintiff”’— Lakshman v. Bébdji®,

But on principle as there explained this determination. primd,
fuacie may, if unreasonable, be rejected. . If, e..g., the present:
plaintiffs had been awarded Rs. 6,000, and then appealed on the
ground that Rs. 80,000 were due to them, it would be unreason-
able of them to value thé relief sought in the memorandum of "
appeal as-only Rs. 600, the valuation in the plaint.

" The Jumsdlcmon of appeal is determined by Act XIV of 1869
and depends on the amount or value of the subject-matter, a
which last term is treated in the above decision as /mea,ning the -
amount demanded : ‘which, as we have seen, is;, even in a sm’t'
not necessarily commensurate with ‘the amount of court fees paid .
on the plaint. - What the plamtlﬂ’s in this account-suit de-
manded was the amount that might be found due to them; and .
s0 long as they claim the Rs. 80,830-9-2 decreed to them, they
canunot be allowed to say that the suluechmatter is only- Rs. 600
in value. The relief now sought by the defendants in their
memorandum’ of appeal is more in Value than Rs, 5, 000, The
Court of appem is not bound by the decision of ‘the Court below

- as'to the stamp on the plamt-——]l[otwavm vi Prinjivandds®, and FV

under any view of the citcumstances, the judicial valuation for.

“court-fee purposes under section 11 of the Court Fees’ Act is the

best "valuation of the subject-matter of the. guit. = The Court

therefore, holds that this appea,l hes here.
& I, L. By, 8 Bom,, 3lat p. 33, > & L LR, 6bom, 302,
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~ Ra’xaps, J.:—1 coneur.- The preliminary objection raised by . 1895,
the respondents’ pleader as to the jurisdiction of this Court to IBRA’HINIT
entertain the appeal appears to me not to be supported by ‘the Issv‘.""

. record of the case. The plaint in thls case stated that as the J&;JS#::LJJII;
~ exact sum due to the plaintiffs on account of their share of the .°
profits could not be ascertained until the accounts‘were properly
taken, plaintiffs valued the relief claimed by theni at a nominal
figure of Rs. 600, and they offered to pay additional  court fees
on whatever sum might be found due, The Court of the First
Class Subordinate Judge alone had jurisdiction in the matter of
this suit, whether the claim was valued at Rs. 600, or whether
it was valued at a higher figure than Rs. 5,000, There was,
. therefore, no occasion to value the claim at any particular figure
for purposes of jurisdiction. A. nominal valuation was made of
the -subject-matter, and plaintiffs expressly undertook to supply
the deficient stamp duty. Plaintiffs evidently claimed a far lar-
ger sum than Rs, 5,000, for it appears that for the first two years
for which accounts were made, they had received Rs. 17,000 as
their share of the profits. As a matter of fact, the Subordi-
nate Judge found that plaintiffs were entitled to recover more
than Rs. 30,000 for their share of the profits for the two years
covered by the suit. The judgment was pronounced on 22nd
December, 1892, about the time that the Court was to close
for the Christmas ‘holidays. When the Court opened again,
plaintiffs paid up on 3rd January, 1893, the deficient court fees,
and the decree taxed plaintiffs* costs including the additional
court fee of Rs. 900 paid on 3rd January, 1893. A -further:
supplemental order about costs was made on 23rd January, 1893.

il

Tt is plain from these details that the suit was treated all along
by the parties and the Court asa suit the subject-matter of
which exceeded Rs. 5,000 in value, and an appeal from a decree
awarding Rs. 80,830 in such a suit obv1ously lay to the High; -
Court under section 26 of Act. XIV of 1869. The authorities
'velied upon by the respondents’ pleader in support of his con--
tention have, therefore, no application in the. particular circum-.
stances of the present case. It is only in certain cla,sses of suits,
and even in those cases where court fees are charged ad wlorem,
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that the valuation for the computation of court fees is thé"'sé;ine
as the valuatxon for purposes of jurisdiction. This rule does not
apply to account suits such as the present, where the subJect-
matter of the claim admittedly exceeded Rs. 5,000 in value.
The appeal m‘such cases lies fo this Court, and not to the
District Court. - '

APPELLATE CIVIL.
Before Mr Justé;e Jardine and Mr. Jus:tice Rdnwdé. ‘

KRISHNA'CHA'RYA (oménmr; Dgrenpant No. 2), ApPELLANT, v
LINGA’WA (or1e1NAL PraiNtivr), RESPONDENT.* »

Possemon—L";ectment——Tatle by possesszon——Mamlatdar——Fmdmg by Mamlatdav-

" as'to possession—Subsequent eontrary ﬂndmy by eivil Court—Mdm latd@r's. order
not co%c@usive-—Suii by party against whom Mdmlatddr's order made»—Limitb
tion. ’ i
- The plaintiff brought this sthto recover possessmu of eertam la.nd Whlch haé

belonged to her nephew, and of which after his death in 1878 she had assumed the,

management. In 1881 she brought a possessory suib against the first defendant n':

the Mamlatddr's Counrt, which suit was dismissed in January, 1885, the Mémlabdér_:

. holding that she had mot been in possession. In a civil suit, however, whic

(pending the proceedings in the Mamlatddr’s Court) she had filed against the fir -
defendant in the Court of the Subordinate Judge of Haveri, the Judge found that
she had been in. possession since 1880, and awarded her damages against the ﬁrsti
defendant (who was held to be her farm servant) for crops which had been taken
away by him. In 1887 the second defendant as mortgagee from defendant No, 1
obtained a decree against plaintiff in the Mamlatdsr’s. Court awarding him pos-
session of the land, and in execution of that decree the plaintiff was dispossessed -
in December, 1887, .
In 1890 the plaintiff filed this suit to recover possession and for mesne profits
since 1887, The defendant pleaded that the plaintiff had no title to the land and
that the suit was barred by limitation, inasmuch as the plaintiff had not broughta *
suit o establish her right within three years after the Mémlatd4r’s order in 1885
dismissing her possessory suit. v : —

" Held, that the Mamlatdir’s order of January, 1885 had no conclusive effect and

' was rendered ineffectual by the subsequent decree of the _civil Court ; and as ‘the

plamhff continued in possession, notwithstanding that order, down to 1887, the
present suit was not barred by limitation, and nelther her remedy  nor her right to
the land was gx’cmgmshed. :

* Second Appeal, No. 327 of 1893,
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