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néma filed by Vdman Trimbak in the suit gaveé him authority'to 1805
present the application for execution for recovery of the costs, (}S:é):ﬁgivo
the Subordinate Judge was of opinion that the vakil had author- P
ity under séction 39 of the Civil Procegure Code (Aet XIV of g‘;"?é‘;’f!&‘
1882), still as the section was- no exphct on the pomt, he sub-

~ mitted the followmg questions —

“1 Whether the execution of the daa]chdsts is a ploceed—
'mg in the ougmal suits within the meanmd of section 39 of the
Civil Procedure Code (Act XIV of 1882) 2 '

(2 Whethel the pleader in the orlgmal suits has authomty to
present those darkhdsts and to seek the execution of the decree .
~ to. which they 1e1ate without filing a fresh vakalatndma?” -

- Furton, J.:—We are of opinion that both questions must. be
. answered in. the afirmative. Under section 39 of the Civil Pro-
cedure Code ‘thé vakalatnima .sha]l be considered in force until
all proceedings in the suit are ended so far as regards the client. -
Applications for execution of the decree are proceedings in the .
suit—=see section 4 of Act VI of 1892, and the demsmn of the
) Puvy Council in Thakm Parshdd v. Fakir “ud-lah®.. '

Order accor dmgl Y.

m Appeal from the ngh Court, Allahabad not yet pubhshed See Rulxngs of the
Prlvy Couneil, dated 24th Nov ember, 1894, :

" APPELLATE CIVIL,

" Before Sir Oharles Sargent, Kt., C’hi‘éf\ Justice, and M. Justice Fulton, o
BA’BA,"A MINOR (0RIGINAL DEFENDANT NoO, 2), APPELLANT, ' L. 1895 - ‘
. v SHIVA’PPA (0RIGINAL PLAINTIFF) RESPONDENT.® =~ * " ganumy 14,

Makomed«m law—Mmor—Gum dian—Mother of, mmor——Powev to seZl praperty
of minors - :

) Accordmg to- ‘\Iahomedaﬁ 1aw a mother, not being the lega,l guardlan of her '
minor child, cannot do any act relatmg to the property of- the minor s0 as to bmd
him, :

SECOND appeal from the de01s1on of C. G W Macpherson,
Dlstrlct Judge of Belgaum, . _ L e

-~ , ’ ‘\.econd Appeal, No. 497 of 1893, o E
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~ Buit for possession. The land in question - had been the ‘pro="

- perty of one Rahimén, the father of the appellant (defendant

No. 2), and was mortgaged by him. After his death his widow:
Husenbi (defendant No. 1) on the 16th July, 1881, sold it to' the

_plaintiff in order to pay off the mortdaoe and other debts. of her
- deceased Husband.

- The plaintiff now sued her and the appellant (defendant No. 2) .
who was her minor son, for possession and for mesne profits.
Husenbi (defendant No. 1) did not appear.. The minor son (de-
feridant No, 2) pleaded that by Mahomedsn law his mother had no.
authonty to sell the land, and that he was not bound by the sale.

" The Second Class Subordinate J udoe of Saundattx (Réo Séheb

G. V. Patvardhan) found that the sale to plaintiff was proved,
and that the 1inor defendant No.2 2y Béla, was bound by it. He,
’cherefow, allowed the claim. . , . v e '

" On appeal by Bila the Judge cdnﬁuned the demee Deféhdéﬁt '

‘ No 2 filed a second appeal. .. N

" Qangdrén B, Rele for the appellant (defendant No 2) ——Ac-
cordmrr to Mahomedan law a mother 1 is not the legal (rua,rdlan of

“her minor son, and the first defendant, ‘therefore, had no authority

to sell the property #o the plamtlff—- -Sitd Rdam v. Amir Begam® ;
“Hamir Singh v. Musammat Zakia®; H asan Ali v Mehdi Husain® ; i

"Mussamat Bulsiw,n v. Mussamat Doolhm“) Under Mahomeda,n -

law there are two classes of guardians, near ‘and remote. The-
near gualdlans are fathers, paternal grandfathers, their executors.
and the executors of such cxecutors. The remote guardlans are
the moie distant paternal kindr ed. The ncar guardians only

have control over the proper by-—MacnaOhten s Mahomedan Law,
.pp. 62, 63, 64 The mother, not being included i in the list of the

near oua,rdmns, cannot ahenate the plopelty of he1 minor son.

[Ferrox, J +—Husenbi had a share in her husband’s propertyq

-The).efore, the. sale by her ‘would be good to the extent of her

share in the land.] - g :
The pla1nt1ff "did not claim a shale in the Iand He dld not’f

make out, that case in the plaint. . - N

* WLTL R,5A, 32426338, . .. & ﬂ,m,,‘;,;,&:u R
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Gokuldds K. Pdrekh for the 1espondent (plaintiff) :—The | pos1-

tlon of the parties and the circumstances of the case must be
considered-in order to decide pon the effect of the rule. Husenb;
" was in possession of all the property left by her husband. She

dealt with the property .as ostensible oWwner, The plaintiff pur-
“chased the property bond fide and for valuable consideration.
. The property was sold to - us for a. necessity, nanely, to pay off -

.the husband’s debt. ~According to Mahomedan law, the discharge
of debtsis a matter of hecessity, and the heirs of a deceased per-
son acquire their right as such after the débts due by the deceased

are dlscharwed Both the lower Courts have found .that the
transacb;on was beneficial to the 1 minor and that. the course a.dopt-

“‘ed by Husenbi was the bést for him. ‘

Sarcent, C. J.:—The mother not bemg the legal- guardlan of her i
minoy child according to Mahomedan -law “cannot do any ach .
relating to the propeity of the minor so as to ;bipd him—Sitd Rdm -
v. Amir Began®.. If, therefore; the salein this. case by defend-
“ant No. 1 can be supported, it can only be on the ground that, by .
Mahomedan law, the mother, as one. of the hei'rs in possession of -

. the property of her husband had.the right to sell to pay off. cre=

Qitors: . As to -this, it may be that an heir who- has possession of -
~'the entire property may sell in executlon of .a -decree obtained .

against him by c1ed1tors-—see the. ]udwment of the Alh,haba.d

~ High Comt in Hamw Sivigh. v, Musammat “Zakia®-bub here .
the sale was in dlscharge of debts which had not been adjudged ;-
* nor have any special mxwmat&nces been found by the Courts be-
low-such as led the Allahabad ngh Court, whether Tightly or .
wrongly, in Hasan AZ@ v. Mehdi. Husain® to g1ve effect to the-;

sale by the mother.-

We must, the1ef01e, reverse the demees of the lower Courts -,
and dismiss the plamt as the plaintiff seeks to recoverthe whole: -

“of the property, but Wlthout ‘prejudice to the plaintiff’s right to

sue to,recover the mother s share (if any) in the land in quesbmn. E

-Appellant to have h1s costs throucrhout ] ’
' : ' L Dem ee. ¢eversed
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