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Before Sir Charles Sargent, Kt thef Justwe, a,nd Mr Justice Fulton
PARSHOTAM BHA'ISHANKAR axp- ANOTHER (ORIGINAL PLAIVTIFFS), u
ArPELLANTS, v. RUMA’L ZUN JAR AND OTHERS (ORIGINAL DEFENDAKTS),
. RESPONDENTS.* ‘ . : .
Practice— Procedure—=Suit for ejectment turned info o redemption suit,”
A Court can-in its discretion pass a decree for redeniption ina case in which the
plamtxﬁ's have sued in ejectment,

: NzZaLant v. Suresh Chunder(l) referred to and followed

SecoxD appeal from the decision of John PltzMauuce A551st-

';ant Judge of Ahmedabad, confirming the decree of Rdo- Séheb .

B. Y. Gupte, Subordinate Judge of Umreth,

The plaintiffs brought this suit in 1892 to recover certain land
from the defendants, alleging that they had bought it in 1891
from one Parshotam Lilddhar, who had purchased it in the year
1880 in execution.of a decree against the farther of defendant

.No. 1.

.Defendant No 1 answered that his father had mortgaved the‘

‘land to defendants Nos. 2 and 3.

Defendants Nos. 2 and 3 answered (inter dlia) that they were, -
mortgagees in possession, and that the plaintiffs were bound to
pay to them the amount due under their mor’wewe before they

' ’(plamtlﬁ's) could recover possession.

_ At the hearing the plaintiffs’ pleader while stating his clients”

- case stated that the plaintiffs were lehncr to pay the amount

properly due to defendants Nos. 2 and 3 on their mortgage, _

The Subordinate J udge found that the sale to the plaintiffs was
‘proved ; that the mortgage relied on by defendants Nos. 2 and 3

 was proved; and he held that the plaintiffs must bring a redemp-
" tion suit before they could be allowed to obtain possession of, the -

land in dispute. He, therefore, rejected the claim.
On’ appeal by the plaintiffs the Judge confirmed the decree,

, 4 holding that as the plaintiffs had not amended their plaint by )
~adding a prayer for redemption, they could not be allowed to

* fecond -Appeal, No. 456 of 1893,
@ P, J., 1882, p. 21, ’
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redecn now: ammsb the consent of defendants Nos 2 and 3, bub “1895

must be refelred to a fresh suit., ‘ o . , Pnsno'rin -
- . Brirsiax-
The plamhﬁ's pzeiened a second appeal . S . KAR

Go/cculdws K "Peleh for the appellants (plamtlﬂ's) :—Tlie Judge ZRU%RL
hias fallen into an error in'supposing that the defendants did vRIAR.

’not consent to - our Ledeemnm the land, Then Wutten state.

: niént _clearly shows-that they were willing to allow 1edempt10n
" in this suit. I‘urthel on, pleader a]so stated at the heaying, that .

we were willing to redsem. .The question of mortgage was con- -

“sidered, and the mortgage was held proved. Thercfore, it was
~-wrong not to ’LHOW redemption simply on the ground that the
“ guit »was one in, ejectment and not- for 1edempt10n——T zsudeo

'Bdldjy v. Nardayan Krishna® ; Mfmsukh Pitdmbar v. Tarblovan

Pmshotam(27 Nilakant che; JE V. Sm esh’ Chunder Mdlik®.

. Chimanldl H. Setalvad for the 1espondents (defendants) : —
The plaintiffs having brought a suit in ejectment, it was rightly

“dismissed. In an ejectment suit, a plaintiff cannot be allowed to

i redeem——O/mndu v. Kombi®, We did not say in our Wntten»

‘}statemenb that we were Wllhno to allow redemptlon in the suit,
- We merely contended - that the plaintiffs were not entitled to -
: brmrr 2 auxﬁ fo* possessw“ be"crb the redemption of our _morte

- t

. gade

SARGﬁNT .0 J.—Tt would be d1ﬁieult after the dec1 ee passed by
the Privy Council in Nilakant v. Suresh Chunder® to hold that

‘the Court cannot in its discretion pass.a. decree for redemptmn in

a case.in which the plaintiffs have sued in ejectment In thep pre-
sent case the passage in the written statement, in which the de-.

" fendants virtually : admit they are ready to be redeemed, taken in

connection with the statement of the pl‘nnhﬁ's pleader at the

‘hearing that his_ clients were ready to. 1edeem, was virtually

equxvalent to an alternative case being made at the hearing, if
not in the. pleadmgs ‘As the Courts below were both under the -
impression that a decree-for redemptlon ‘could not be made, and
exercised no diseretion in the matter, we may, on second appeal,
exercise ‘that dlscretlon in favour of the plaintiffs, - We must,

@y L. B, 12 Tnd. Ap., 171, _ ® P 3, 1882, p2l, o
C@P.T,1882,p,218 - T T - ,(4‘) I.L.R.,Q'Maq 208, .
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therefme, reverse the decrees, and send back the case for the'
- Court to pass a’ redemption decree after ascértaining what (f
any) amount may be found due on the defendants’ mortgage or

* mortgages to which the plaintiffy may be subJect The parties.

" to pay their own costs in this Court and in the lower Court
of appeal. Defendants Nos. 2 and 8 to have their costs in the
Court of the Subordmate Judge. ‘ '

Demee reversed [md case °ent baok

APPELLATE CIVIL.

Before Su Charles Sargent K., Ohwf Justice; and Mr. Justz've Fult(m

SADA'SHIV GAN. PATRA’O, 2 MINOR (ORIGINAL PLAINTIFF), DE(mEE-
nommn, v, VITTHALDA'S NA’ YCHAND (or1eiNaL DEFexDANT), JUDG~
" MENT-DEBTOR.¥ . e

Civil Procedure Code (Aet XIV of 1882),_-Se_c. 39—fA0t VI of 1892, Seo, 4— .
Applzcation For éxecution of decree—Proceedings in the suit—Vakalatndma,

Apphca.tmns for execution of the decree are proceedings in the suit, A vakalat
nima remams in force antil’ a.ll proceedings in the suit are-ended.

- THI$ was a veference. by Réo S4héb Krishn4ji Sadédshiv, Risvad-
“kar, Subordmate Judge of Parner in the Ahmednagar District,
under section 617 of the Civil Procedure Code (Act XIV of
- 1882).. :

“ One Sa.dé,shlv Ga.npa.tré,o got a decree against V1ttha,ldas Nan-
cha.nd in the Court of the Subordinate Judge of Péiner. Vitthal-
"~ .d4s appealed agamst the decrece to the Dzstncb Court. . The decree
being confirmed in appeal Saddshiv’s vakil, Vdman Trlmbak
“who had been engaged in tho Court of the Subordinate Judge to
“conduct the. suit, presented an application for the execution of the
" decree, and 0‘0‘0 it fully executed according to the judgment in
appeal. In the meanwhile, Vitthaldds preferred 8 second appeal
to the High Court, which confirmed the ‘decree of the District
Gourt. After the- dlspOSal of the second appeal, Véman Trimbak
" presented an application for the recovery of the plaintiff’s: costs -
in segond appeal A questlon having arisen whether the vakalat-

* Civil Reference, No, 19 of 1894,
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