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as such in any of the sacred ‘texts.. We are, hoﬁv’ever, of opinion
that this argument goes beyond-the principles on' which Zallu-

bkai v. Ménkuvarbdi® was- decided ; see pp. 422 and 446 of the .

[

" Report.- We,’ therefore conhrm the decree Wxth costs. -

, Decree conﬁrmed
(0 L LR, 2 Bom,, 388 at p, 445.

APPELLATE 'ACIVIL.“

quo‘re Myr. Justice Jardine and Mr, Justwe Ranade. =
SHIVRA'M CHINTA'MAN .(ORIGINAL PLAINTII‘F), APPELLANT, .
' SARASVATIBA'I (ORIGINAL Dmrmmnm), RESYONDENT. e

Execgatwn-—l)ecree—-Applzcat:on JSor e.recuiwn—-—Obstructwn—Suzt to remore nb~
-, struction under Section 331 of Civil Procedure Code (Act XTV of1882)— Failure of

suck suzt-—Subsequent application for exeention of original decree—Limitation— .
- Limitation Aot (X7 of 1877), Sch. ITL Awrts, 178, 179—Time oecupzed an .rmtv .

: under Section 331 not excluded where such suit Soilse

" On the 7th Ma.rch, 1889, 2 decree- holder presented a da’ﬂclza;.;t for execution of a
‘decrée which awarded him possession of certain immoveable property. This
drzrlq/ui'.s;lf‘ wag opposed by a third party, who was in possession of the property. ,

Th: decree-holder thereupon applied to the Court to: have the obstruction remov-
ed This application was registered under section 331 of the Code of Civil, Proce-
dure (Act XIV of 1882), as a suit between the decree-holder as plamtlﬁ' and the
party who oﬁered the obstructlon asa defendant,. . : ;

-On the 22nd January, 1891, the decree-holder withdrew this latter suit. ‘There. |

upon  his darfidst of the Tth March, 1889, was struck off the file. . On.the 12th
November, 1892, he presented a second darkhdst for execution, '

TN

i+ Held, that the second darkhdst was barred by. lxmltatldn The decree- bbldé
having fajled to remove the obstruction ‘under section 331 of the Code of Civil
Procedure, the second darkhdst could not be treated as a contmuance or revwal
of the first, .
\ Balydnbhds v, Ghanashinliflt) and Chintdman v, Bilshdstrich distinguished.,
~ ArresL from the decision of Réo Bahddur N. N. Néndvati,
Fivst Class Subordma.te J udove of Poona, in dar/cﬁasf Ne. 655 of
1893 ; e
P a "'AppealNo 1490f189%, el
(1) ILL. R.,sBom,, 29, . 0 @1 LR, 16 Bom,, 204;
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“*'On.the 2nd December, 1888; the - plaintiff obtaitied ’a 'decrée
against one Sarasvatlbal for possessxon of certain 1mmove'xble
' property. ’

On 7th March, 1889, the plaintiff applied for execution of the
decree. This application was opposed by the N4zir of the Dis-
trict Court, who was in possession of ‘the property as a receiver.

The plaintiff applied to the Court to have the obstruction
removed.

Thereupon the Né-zir’s claim’ was reéisterfad under section 331

“of the Code of Civil Procedute (Act X1V of 1882) as a suit bet-

ween the decree-holder as plaintiff and the N4zir as defendant.

On the 22nd January, 1891, -the decree-holder .withdrew this
latter suit, with liberty to brlng a fresh suit.

'On the 24th January, 1891, the darkhdst of the 7th March
'1889 the proceedings ‘on which had in the meantime been kept
in suspense, was struck off the file, on the ground that as the suit
under section 331 of the Code of Civil Procedure (Act XIV of

1882) had been withdrawn, the dark/’&ast 'had come to an end

On the 12th November, 1892, the plamtlﬁ presented a fresh

-darkhast for execution.. The plaintiff afterwards withdrew fromk
‘this darkhdst, with liberty to filea fresh darZidst.

' On the 2nd November, 1893, ‘the plaintiff again applied for
execution. This application was rejected by the Subordinate

"-Judge as. barred by limitation; on'the ground that the second

darkhast of the 12th November, 1892, ha.vmcr been presented more
than three -years after the date of the first dark]zast (7th March,

31889,) ‘was ‘time-barred, and - consequently the present darlhast
“ias also barred by limitation.

-Against this decision the decree- holder appealed to the ngh
Court \ .

" Shivram V B/mndarl»ar for appellant —The second darklzdst was'
a continuance of the first. The proceédings under the first darthdst

had remained in suspense pending:the: suit under section 331 of

the Code;of Civil:Procedure.: When the decréevholderawithdrew
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‘that suit, he was not allowed to proceed with his darkhdst.

The, Court struck it off the file. ' The. decree-holder was, there- .

fore, obliged. to present a fresh darkhdst.. - This darkhdst should

be treated as a, continuation of the first. The proceedings

!

taken in the suit under section 331 of the Code of Civil .
Procedure were steps in aid of execution within the mean- .

ing, of article 179, clause 4 of the Limitation ‘Act.. Refers. to

" Bechdram Dutta v. Abdul Waked®; Gobind Pershad v. Bung Ldl®;
Shurat Chunder Sen v. Abdool Khyr® ; Chandra Prodhan v.Gops
Mohun Shaka® ; Ballydnbhai v. Ghanashimlil® ; Chintdman v.
Balshdstri® ; Ram Ndrdyan Rds v. Bakhtu Kudr™ ; Tardchand v.
Késhindth® ; Vellaya v. Jagandtha®. At any rate, the later
darkhdst should be regarded as a revival of the first darkidst,
and so artlcle 178 of Act XV of 1877 would apply.

- NG Chwndtwarkar for respondent :—The second darkkdst

having been presented more than three years after the date of the-

first, was clearly time-barred; and so no right to revive the first
darkhdst was left. What was the legal effect of the suit under
section 331 of the Code of Civil Procedure ? If the decree-holder

had succeeded in removing the Nézir's obstruction, then, no

doubt the time occupied in that suit would have been excluded
But’ the obstruction was not removed. ' The withdrawal of the
suit ﬁled under sectlon 331 left matters preclsely where they were
4 before’that suit. The Nézir held as a trustee for the rightful

owner. The latter can, therefore, take advantaae_of the Nazir's

provceedings—Sanganabasaya v. Nagalingaya®™. The cases cited

‘show that the proceedings under the first darkhidst can go on only -

if the obstruction is removed. Here it was not. The cases, there-
’for'e, donot apply. Irely.on Unnoda Persad. _Ré y V. Sheikh
Koorpan Allyw 5 Nilmoney Smg/z v. Rcmyeebu”(l?) Kmslmaﬁ Vi
. Anandmo‘m ' :

"M L L. B., 11 Cal,, 55. o , ML 'L. R-, 1_6A11., 75.

@ 1. Li R., 21 Cal,, 23, P ® 1. L, R., 10 Bom,, 62.

@) 28 W, R., 327, . : ... O L L, R, 7 Mad,, 307.
4 1. L, R., 14 Cal,, 385, . Q9 P, J, for 1878,p.173.
® I, L. R., § Bom, 29 - an 1, L.R., 3 Cal,, 518,

(s)ILR 16 Bom,, 204, . (D 8C, LB 3%
(13)ILR 7Bom 2., -
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. JARDINE, J.:—On the 7th March, 1889, the plaintiff (now ap-"
pellant) applied for execution of the decree against the property,
The Nézir as receiver of an estate objected to give possession ;and

‘on the 8th April, 1889, the plaintiff applied to the Court to remove

the obstruction.  Under section 331 of the Code of -Civil Pro-
cedure (Act XIV of 1882), the Nazir’s claim was registered as if
the decree-holder had sued. On the 22nd January, 1891, the
plaintiff withdrew this suit, with liberty to bring a fresh suit. In

"this interval the proceedings on the "darkhdst of the 7th March,
11889, had remained in suspense ; and on the 24th January, 1891,

it was struck off, on the ground that, as the suit based on the
Nézir's claim had been withdrawn, the darkhdst had come to an
end. On the 12th Nowember, 1892, the pla,mtlﬁ made a fresh
darkhdst. : ,

In the matter of appeal before us the question is, Whethermthe
Subordinate J udge was. rwht in holding that this second dwkhast
was barred by limitation—Unnoda v. Sheikh Koorpan®, Mr.
Shnram has urged- that it was _presented within the perlods -
allowed by articles 178 and 179 of Schédule II of the Limitation -
Act. The cases cited nearly all bear upon article 179, clause 4«
He claims that the time occupied in the suit under section 331
of the Code should be excluded ; or that the second darkhdst -
should be treated as- a revival of the first, as in Kalg/dnblmz v
Glmnashamlé.l@) ‘Chandra Prodhan v. Gopi ®, Chintdman - v.
Bdlshasta z@) Whlch last case is relied upon as: bemO' similar to’
the. present 7 :

Wlth regard to these and other c1ted authorltles, we must Te-
mark that they’ apply to proceedings in execution, held in sus- »
peﬁse pending other proceedings, such as suits under section
331, until the{decree-holder. has succeeded in. removing. the ob-
stacle. None has been shown where when the decreg-holder has
not succeeded, but fmlecl to remove 1t the second dm /c/mst has' N
been trea,te& as a rev1va1 or lecra.l contmuance of the' ﬁrst We -
must make ‘this d1st1nct1on, Wh1ch is made a.lso in Ragunandun :
v. Bhugoo®. A o

®LLE3GLHS . ®L L.R“‘M‘Cﬂ‘és&‘
(2)ILR BBom,29,v,‘ ’ (4)ILR ¥6Bom 294,
“® LL, R., 17 Cal, 268, :
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+' Tt is unnecessary to considér whether in no cifcl‘im‘;stané‘es" the
time taken up by an unsuccessful ‘suit should be -deducted or the*
subsequent second darkhdst. treated as -a revival. . The: suit in’

the-present case” having. been withdrawn by * the plaintiff; the -

assignee of the decree-holder, cannot be. treated as a.step in,
aid.of the execution.. We confirm the decree with costs.

Decree conﬁrmed

APPELLATE CIVIL

Before M1 Justice Jardine and Mr. Justice Ranade. :

DWARKANA'TH APPA’J1 (ORIGINAL PLAINTIFF), APPELLANT, %, A’ NAND-
RAO RA'MCHANDRA (ORIGII\AL DErENDANT), RESPONDENT.¥
Limitation Act (XV of 1877), Art. 179, Cl, 4—* Step in aid of execution” —
’ - Payment of deficient court Jee—Ewecution of decrees )

An application for execution of a decree was presented on 17th July, 1890, A
Totice undér section 248 of the Code of the Civil Procedure (Act XIV of 1882) wag
issued on 18th J uly, 1890, The process fee for service of the notice being deficient,
the decree-holder paid the deficiency on 29th August, 1890, On the 22nd August
1893 the decree-holder presented a fresh application for exécution.

" Held, ‘thit the. second application for executlon was time- ba.rred The pa,yment of
the additional court fee was not “ a step in aid of execution’ of a decree ” within the
meanmg of clause 4, article 179 of Schedule II of the Limitation Act (XV of 1877).

.. SECOND . appeal from the decision ‘of H. F. Aston, Dlstnct
Zudge of Thana in Appeal No. 367 of 1893, - -~ - R

The plaintiff having obtained a decree, apphed for executlon
on17th J uly, 1890, Thereupon a notice was issued under section
248 of the Code of Civil Procedure (Act . XIV of 1882) on the 18th

July, 1890, A process fee of annas 8, lnstead of Rs. 2, was lev¢ _

ied by mistake on the notice in question in the first instance.
When the mistake was found out, the decree-holders were re-
qulred by the Court to make good the deﬁclency. The deficient,
court fee was pald on 29th August, 1890, but the notice under
section 248 of the Code of Civil Procedure had already been
issued axd served ‘on the judgment-debtor,

* Second Appeal, Noy 401 of 1894,
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