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ment except as against himself.” '• The sanie view was taken 
Tinder the Limitation Act of 1877, section 19, by a Full Bench 
atî *iRIaclras in Chimdya  v, which followed the
deeivsion in Ivmmra Sdmi v. l?ak{P\ on the words “ generally or 
specially authorized ” in ,section 20 of the Limitation Act (IX  of 
1871). See NdranjiY.Bhagvmidas^^^'^ ‘AndiWajibunv. 
as regards acknowledgments. Following these authorities we must 
disallow the claim against defendants Nos. 4 and 5 altogether; 
they are not liable either pGrs9nally or as regards their shares in 

' the mortgaged property. ' , ■

The lower CoUrt of appeal allowed Rs. 1,103-15-6 to the 
defendants on the sixth issue, being seven yearvs’ rent-at Rs. 99 pei 
annum, plus Rs-. 410-15“6 interest. But per {ncuriam  it Assumed 
that the plaintiff had not filed his books of accouhtj whereas it 
appears that they were brought to Court, and the defendants 

, filed extracts therefrom. It is contended for the respondent that 
the questions about the amount* of rent and the plaintiff's pos­
session of the land have, thus been dealt with by the lower Court 

, of appeal on a misconception of the case. ' Taking that view  ̂ we 
r§fer the sixth issue to the District Court for a fresh finding on 
the evidence on the record, to be certified within two months.

’ This Court will paSs directions about interest and costs when 
it makes the final decree.

Order accordingly.
(1) I. L. K.., 5 Mad., 1C9. 
(3) I. L. R., 5 Mad., 386,

(3) P. J., 1881, 238,
(i) I. L. E ., 13 Cdl„ 202.
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'Registvcttioii Act {III of 1877)j Sec, QQ- '̂PriorUy—San-mortgage optionally fs- ■ 
'^istrahle, h%t not i'eyistered—Suiseilueni 'Viiof tgage registered—DeoTSe passed oft 
san-morig(ige--lSxemtion~TtirclLaser at oxcmtion sale—B'ioriig "of inortgagee 
wider registered mortgage to siicli. puroJuiscr~~N'otice.

lu 1875 the land in dispute ..was moi'fcguged to" defeudaut No. 2 nnder two san̂  
mortgage bonds, which were optionally registrable, but wer# not * registered. In

* Second Appeals m, 301 of 1893,
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1885 tlie land was mortgaged to plaintiff by a registered* mortgage accompanied witia 
possession. In 1886 the defendant No, 2  obtained a decree upon Ms «a«-mortgage 
bond, in execution, o f wliieli»tlie mortgaged property was brought to sale and pur-
clsased by defendant No. 3.,

Defendant !No. 3 was afterwards put in possession by tbe Conrt. Thereupon the 
plaintiff sued to enforce his mortgage lien against the property in the hands of de­
fendant No. 3j who^>leaded that the san-morbgsiges of 1875 were entitled to ’ priority 
over the plaiiitiff’s mortgage of 1885, and that he as purchaser at a sale under a decree 
obtained upon the sa?j.-mortgages held the property free fi’om the plaintiif’ s claim.

Mdd, that the plaintiff’ s mortgage, having been executed and registered after Act
III  o f 1877 had come into force, was .entitled under section 50 of the A.ct to priority 
ov^r the umegistered ga/j>-mortgage boiida. > '

A sffM-mortgage is not within the exceptions mentioned in section 50 o f th6 Act,

'Held, also, that under section 47 of the Eegistration A ct (III o f 1877) the plaint- 
iffi’l  registered mortgage began to operate from the date of its execution, and was 

' not affected by the decree subsequently obtained upons the earlier mortgages, ^
By the custom of GujarAt, transfer of possession, which is necessary under general

Hindu law, is not essential to validate san-mortgages, and such mortgages haye al­
ways been held valid charges 'as between mortgagor and mortgagee, but they are liable 
to be defeated in case of the transfer of interest to third parties under registered 
instruments.

Apart from the doctrine of equitable notice, registration under Act XVI of 1364 
and Act V III of 1871 conferred no priority on a' registered document as against a 
document the registration of which was optional. Since A ct I II  of 1877, however, 
the competition obtains in a more general form, and confers priority on all documents
required to he registered, and registered since Act I I I  o f 1877 was passedj over all prior . 
unregistered deeds o f an antagonistic character. . ■ "

Second appeal from the decision of. J. J. Heaton, Acting Joint 
Judge of Ahpedabad^ in Appeal Wo. 399 of 1891,

, Tlie property in dispute was mortgaged by one Bava Jagpdl to 
defendant N-o. 2 by two .sa? -̂mortgage deeds, dated 23rd March, 
1875—one for Es. 99 alid the'othef for Es. 98, respectively. The " 
deeds, were optionally registrable (see section 18 of Act V III of 
187p, but neither of them was registered. » :

On the 22nd June, 1885, Bava Jagpal mortgaged the same pro- 
.perty to the plaintiff for Rs. 651. The mortgage-deed was regis­
tered, and the mortgagee got possession, • .

Subsequently, defendant; No*. 2 sued Bdva Jagpi.I, the mort- 
.-gagor, on the sara-mortgage bonds of 1875, and obtained a de­

cree, ezecution of which .the mortgaged property .was put tip
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for sale and was purchased by defendant No. 3, who was after­
wards put into posseseion by the Court.

In 1891 the plaintiffs filed the present suit upon the registered 
mortgage' of the 21st Junê , 1825, for possession of the property, 
and iii the alternative to enforce , their mortgage lien by a sale.

Defendant Ĵ 'o. 1, the son and heir of B4va Jagpdl, the mort­
gagor, did not admit the plaintiff^s mortgage.

Defendants Nos. 8 and 3 pleaded (inU?’’ alia) that the san-mont- 
. gage-deeds of 1875 were'entitled to priority over plaintiff^s mort- 
a-age of4885, and that a decree having been obtained on the san-o o ‘ o
mortgages  ̂ defendant No. 3. had purchased the property at the 
Court sale free from the plaintiffs mortgage lien. .

The. Court of- first instance awarded the plaintiff’s cfeim, hold­
ing that the s«ri-mortgages relied"upon by defendants Nos. 2 and 
3 were not proved,.and that the decree -based upon the said mort­
gages was fraudulent and collusive. •

On appeal the Acting Joint Judge held that the -mort­
gages were genuine, but that though they were earlier in point 
of timej and optionally registrable, the- plaintiff^s mortgage being 
registered was entitled to priority under section 50 of the Regis­
tration Act (III of 1877).

He, therefore, varied the decree of the first Court, arid ordered 
defendant. No. 3 to pay to plaintiff’ŝ  within six months, Es. 675 
with interest at six per- cent,, or in default to restore possession 
of the land in suit to plaintiff.

The defendants Nos. 2 and 3 appealed to the High Court.

'Ganpat SaddsMv Bdo for * the appellartt (defendant No. 3):— 
The defendant' No. % obtained a decree upon the san-mortg&gQ of 
] 875.- In execution of that decree, the right, title, and interest 
of the mortgagor was sold as it existed at the date of tfiie 
mortgage. That was what defendant No, 3 bought at the*sale. 
The property in his hands as purchaser is, therefore, free from all 
incumbrances subsequently created by the' mortgagor— Karsan- 
das Ldklds-Y. Prdnjivan A'shdrdm<^\ The plaiiitifT ŝ mortgage 
was subsequent, and defendant No. 3 is not liable to satisfy it. A  

.(1) 7 Bom. H. 0 . Eep., A. 0. J,, MS.
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.«an-morfcg&ge is valid without possession according- to the cus­
tom of Gujarat a.nd is binding on all subsequent incumbrances—  
Sohhagchand v. BhdicJimid^^K

Chima/ildl Harildl for appellant (defendant No. 2).

Nagindds Tidsidds for respondent (plaintiff) :~-Under section 50 
of the Registration Act I I I  of 1877 the plaintiff ’̂s mortgage being 
registered, is entitled to priority over the earlier sau-mortgages, 
which are unregistered— Shivnhu v. Sai/ĝ '̂  ̂ A. sim-mortg&ge is 
not within any of the exceptions mentioned in section 50 of the 
Act. ,

Gmipat Saddshiv Bdo in reply: —The sts'w-khats are merged in 
the decree. And a decree is within the exceptions to section 50 
of Act III of 1877, “ ' ■ ' .

Jaedine, J. The appellant (defendant No. 2) relied upon two 
unregistered documents of 1875 of which the registration was op» 
'tional, viz., two sa?i-mortgage-deedspassed to him, on which in 1886 .̂ 
lie obtained a decree,, in execution whereof the mortgaged property 
was put up for sale by the Courts and. purchased by defendant 
No. 3̂  who obtained possession. The plaintiffs-respondents relied 
upon a registered mortgage, dated the 25th June 1885.

In this case no question of notice requiring us to consider whe­
ther the equitable rule applies, arises as in YindijaJc v. Vds-udev̂ '̂ K 
In that case the change effected in the law by section 50 of Act 
III of 1877 was pointed out. That section makes a rule under 
which tbe plaintiffs  ̂registered mortgage would have priority over 
every unregistered document of earlier date, unless the latter be 
held to come within an exception. Mr. Ganpatrav urged that the 
contrary view had been taken in Vind.i/alc x . where
SobMgeJiand v. Blidichand^ '̂  ̂ is referred tô  butj as we have ascer­
tained from the record, only for the equitable rule about notice. 
In Appeal No. 453 of 1893 decided on tlie 29th November, 1894, 
by Sargent, 0. J., and Candy, J., where, as in the present ease, the 
competition was between a 5«?E-mortgage-deed executed in Guja­
rat in 1876, optionally registrable and unregistered, and a sale-

(1) I. L. E., 6 Bom., 1 9 3 . (S) P . J . 18Qi, 133.
m I. 13 Bom., 229. <4) P. J., 3883, 3,12.

(5) I. L . Eu 6 Bom., 193 at p. 20a.
^4 1612—6
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deed enecuted and register^ after Act III of -1S77 had come into 
force, the later document was awarded priority. The judgment 
of the District Court in that case shows that it took that view 
after consideration of SolIiagcJmul v. BlmicJiand (su^ra), Eds/m 
V. and S/dvr dm v. W e are of opinion/then, that
we would exceed the province of interpretation if we import­
ed into section 60 of Act III  of 1877 an exception in favour.of 
sa?i-mortgage-deeds, Qn this point we consider the law has been 
correctly applied by the Court below.

Mr, Ganpatrav then urged that as defendant No. 2 had on'some 
date later than that/ of the registration of the plaintiffs’ mort­
gage. obtained decrees on his «rt»-khats against the person now 
represented by defendant No. section 50 of Act II I  of 1877 gave 
those unregistered mortgages priority. This point seems not to 
have been raised in the'two Courts below, and no authority was 
cited here. Under section 47, the plaintiffs’ registered mortgage 
began to operate from the date of, execution— Scmtd^a v, Ndrcî an̂ '̂̂  
and is not affected by the decrees obtained by defendant No. 2 ~  
Mdclar v. Sulharayal'u^^  ̂ followed in The Hmalaija Bank, Limit'ed, 
V . -Tlie Simla Baid, LmitecW\

For the above reasons the Oourt confirms the decrec with costs.

Ra'fade  ̂ J. 1 concur in the view taken by Mr. Justice
Jardine in disposing o f ' this appeal. The question at issue in 
this case is solely whether appellant Bechardas  ̂ wlio'is theauction” 
purchaser in execution of the decree passed on the unregistered scm- 

. mortgages of 1875, was properly required by the lower Court to 
pay to the respondei?.ts, original plaintiffs, the sum due in refspect 

’ of the registered mortgage of 1885 executed in their favour by 
the common, mortgagor B^va Jagpal.

The appellant’s pleader chiefly rested his case on the authority 
of the M l  Bench decision in SohMgcMnd v. BhdkhancW, affirmed 
in SanJcam v. Virupa/csMjpa '̂ )̂ and Mohan v. Togit̂ )̂. In the 
first of these decisions, it was held that in the case of san-

<1) I. L. K., 6 Bom,, 165.
(2).I. L. E., 13 Bom., 229.
(3) I. L. B., 8 Bom., 182. 
(i) I. L. R., 6 Mad., 88.

C6) I. L. K., 3 All., 2 i  ■
(0) I» L. R., 6 Bom., 193 at p. 200. 
(7) I. L. R., 7 Bom., 146.
(sy I. L. R., 10 Bom., 22i.
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mortgages  ̂the transfer of possession  ̂ necessary, under the general 
Hindu laŵ  was not essei\fcial, and that such mortgages were valid 
■under the custom of Gujarat. The oi Scmhmaw Tim^ahJidpa 
came f̂ ’om Dharwar side, while MoJicm v. Togu, though it related 
t-o a 5«/i-mortgage, and the facts were^somewhat similar to those of 
the present case, was not decided on the ground of any peculiar * 
custom in regard to .src -̂mortgages in G-ujarat. • In that case the 
auction-purchaser in execution of the decree on the unregisteredj 
though prior, 5a?i-mortgage, was put in possession, hut the subse­
quent registered mortgagee was permitted to redeem the smt'̂  
mortgage charge. None of these eases thus'supports the appel- 
lant^s contention about the privileged character of 5«a-mortgages in 
the way of dispensing with the priority conferred by' the Registra­
tion-Act of 1877 on registered mortgages. The only privilege 
xecogiiized is in regard to the objection about possession. 8mi- 
mortgages have always been held to be valid charges, as be- 
tween mortgagor and mortgagee, even when not accompanied 
by transfer of possession— Lcdhnichancl v. Kastiir '̂̂ '̂ ; Biodflcddcis 
V. GMabJiai'^ ,̂ Even these early decisions, however, recog-'
nizeci the fact that this privilege was liable to be defeated in 
case of the transfer of interests to third parties under register­
ed instruments— Lakhmichmul v. Kastnr, This view- was also 
given effect to in Kttsanclds v. Ffdnjivan^^\ in which the contest 
was between a registered mortgage of 1864, and an unregistered 
mortgage of 1862, and the su])erior claim of the former was 
upheld.. ■

Leaving, therefore, the question of special custom aside, we must 
apply, the general law to the case. It is true that in SohMgchcml 
v. BJi&ichancl, Westroppj 0 . and the Judges who sat with him, 
held that the registered certificate of sale did not defeat the prior 

. unregistered mortgage. ' Melvill, J., explained the reason clearly 
in his judgment by stating that under the Registration Act 
competition for priority can only exist between documents whicl 
are in their nature ■ antagonistic. The decision by the Ful 
Bench of the third j^oint referred to it is thus not-applicable here 
or, if it is applicable, it. tells against appellant’s contention.

(1) 9 Bom. H. C. Hep., 60. ■ (2) p . S. for 1882, p. 218. .
(3) 7 Bom. a :  C. Rep„ A. C. J.,146.

1894.
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As regards tlie general laWj the authorities are clear that, 
under Act X V I of 1864 and Act V III of 1871^ the competition 
ahout pnoriiy  was only recognized in regard to documents of a liKe 
kindj either optional or compulsory. Apart 'from the doctrine of 
ec[mtahle notice, w h ic h  question does not arise in the present case, 

•registration under those Acts by itself conferred no priority on a 
registered document i f  its registration was CQmpulsory as against 
a document whose registration was optional. Since Act III of 
1877, however, the competition obtains in a more general form, 
and confers priority on documents required to -be registered, 
and accordingly registered since Act III  of 1877. was passed, 
over all prior unregistered documents of an antagonistic char­
acter. . ■

The Allahabad High Court decided the point in Kiiaf Gir Pra­
sad T. Bansi^^\ Lachmian Das y. Dip GhancP\ and it was subse­
quently affirmed in The Himalaya Bank v. The Simla BanB^\ The 
Bombay High Court recognized this samo change in the law in 
KanU'hvr v. Ichlidrum v, Gomndrdm^'^ Shivrdm v,
The Madras High Court affirmed it in NaUdpjm v. Ihrdm '̂‘\ 
and that Court went to the length of allowing section 50 of Act 
III of 1877 to override even the equitable doctrine of notice, in 
which last respect this Court has not been able to accept the Mad­
ras view— SMvrdni v. Genû '̂̂  and Dmidaya v. Gheuhasdpc/J-̂ \ The 

« Calcutta High Court also recognized the cliange effected by Act 
III of 1877 in SM'l) CJimiclra Y. Johohuŵ '̂ ^K The expression of 
opinion contained in B'undaya v. Ghenbasd'pa (su2ira), that the 
principles of the former Acts are equally applicable to the recent ■ 
Act, must be confined to the two points directly decided in that 
case, namely, „about the equitable doctrine of notice, and the 
effect of possession, and cannot be extended to embrace the point 
how under consideration, in respect of which all the High Courts 
are in accord in holding that Act III of 1877 has effected an 
important change. On the whole, we feel satisfied that the sail-

t h e  INDIAN LAW REPORTS. [VOL. XX.

(1) I .L .  E „  2 All., 431.
(2) L, B., 2 All., P 51.
(3) I. L, K ,  8 All., 23,
W I. L. E., 5 Bom., 442. 
(5) I. L. E., 5 Bom., C53.

(0) I. L. K., 13 Bom,, 229. 
(7) I . L . 5 M ad.,'73,
(S) I. L. E „ 6 Bom., 515. 
(9) P . J. for 1883, 83.

,.ao) I . L . R., V.Cal., 570.
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mortgages in this case were entitled to no particulai* privilege b y  

force of custom, and that as the registered mortgage competing 
with them was executed since Act III of 1877 was passed, and 
the execution sale in which the appellant Bechardas bought the 
property took place subsequent to the registered mortgage, the 
appellant Bechardas was very properly ordered by the lower 
Court to pay off the encumbrance, subject to which the sale must 
be held to have taken place.

As regards the contention that the M«-mortgages merged in 
the decree, and that section 50 exempts decrees from competition 
with registered mortgages, the authorities are clear that no snA. 
exemption can be claimed. In The Hamalaya Bank, himited^ t . 
The Simla Bank, Limited^'', it was expressly held that a inort« 
gage registered under Act III of 1877 was entitled to priority 
over a decree obtained subsequently to the registration of such • 
deed upon a prior unregistered bond. The principle of that deci­
sion is that the decree and the sale only give effect to the rights 

‘ 'iinder the bond, and cannot confer any higher right. See alsO', 
DvMabMus v. ZaJcs/mandds''-\

W e accordingly reject the appeal, and confirm the decree 
with costs.

Decree conjirmed.

laoi.
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(1) I. L. R,, S All., 23. (2) I. L. R., 10 B om .,.

ORIGINAL OEIMINAL.
Before Mr. Jiistiee Jardine, Chief Jitdice (Acting).

EMPRESS LESTER.
Evidence—Evidence Act { I  of 1872), Sec. 26— Statement o f accused-— Custody of 

police—Statement made in temporary absence q/j)oJiee.

A  person under arrest on a charge of murder was taken in a tonga, from tlie place 
wliere the alleged oSence was committed, to Godhra. A  friend drove -with her in the 
todga and a mounted policeman rode in front. In the course of the journey, the 
policeman left the tonga and went to a neighhouring village to procure a fresh howe, 
the tonga meanwhile proceeding slowly along the road for some miles without any 
escort. In the absence of the po^eeman, the accused made a communication tb her 
friend with reference to the alleged offence. At the trinsl it was proposed to ask what 
the prisoner had said, on the ground that-.she was'Hot thea ia custody, and that sec­
tion 26 of the Evidence Act {I o f 1872) did not apply*
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