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APPELLATE CIVIL

Bcfore Str C’haﬂes Sargent, KAt Glngf Justwe, and My, Justtce Fulton, d ‘

‘ f 1894, - ANPURNA'BA’'I AND OTHERS (omarmx. DEFENDANTS), A.PPELLAN'IS, v
“November 20. | DURGA’PA MAHA'LAPA NA’IK (Pratxnires), REszoNDENTS.®

. Lmam—LuMnc s state—dot XXXV of 1858, See. M‘I‘-—Jl[mmger appomted undcr
. " the Lmzacy Aot—-ll[anayar af jamt _famzly——Ahemtmn by manager, -
) Where a persorr is appointed manager of a lunatic’s estate under At XXXV of
- 1858, he can only make a valid alienation in accordance with the provigions of that
Act, although he may also be.de facto manager of the family property, - =, -
- A Hindu married wom.m ha.vmg a lunatic husband and mmor S0N8 Was appomted
guardlan of the. lunatic’s estate - under Act XXXV of 1858, She was also de facto s
"manager of the- family, She mortgaged the family property mthout ‘nhe sanctxon
‘of the Court, as required by section 14 of the Act | 7 .

" Held, that the mortgages were invalid. as regards the lunatic’s mterest in th‘e pto-
derty, but as regards the interest; of the mmors, which was vested in them at the time
_ of the mortgages, the’ property bemg zmcestral the mortgages Wege 'bmdmg if made
“for family purposes, . .
TrESE were second appeals from the dec1smn of - Gﬂmour
McCorkeH District'Judge of K4nara, rgversing the decree of Réo.
Séheb V. D Joglekar, Subordmate Judge-of Honévar. o

Suit for possessmn of Iand The land in questton was the pro-
pezty of one Venkatesh, who twas found to-bea lunatic under
the Lunacy Act’ (XXXV of 1858). His.wife’ Lakshmib4i was
-appointed manager of -his “estate under section 14 of that Act.
She was also de facto manager of the family, whicH consisted of

" her lunatic husband and two minor sons Ganpaya and Péndurang’
(defendants Nos. 8 and 4). - In-1876 she. mortgaﬂed the ]a.nd Wlth- »
,'out possessmn, to the ﬁrst defendant S S

On the 4;th February, 1882 Ganpﬁya, having then attamed

@ Second Appeals Nos. 383 and 561 of 1890. o

+ Sectmn 14 of the Luna.cy Act (XXXV of 1858)=
.14, - Every manager of the estate of a lunatic appointed as a,foresani may exetcxse
the s&me powers in the mamagement of the esbate o ]mxght have been exercised by the -
. propnetor, 3£ not.a -lunatic'; and may collect snd pay all ]ust claims, debts, and
- lahilities due to or-by the: estate of the lunatic. But no such: manager shall havo
~power t;ysell or- mortgage the estatc, or any part thereof or to .grant a lease of any
immovesble property for any period exceedmv gve yearsy without- an fmler of the

Civil Court previously obtained, -
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' ‘majonty, sold- the game lend to the plamtlﬁ' Who in 1889 brought 108,
thls suit for possession. . . _ : © ANPERNFBA'T

~ The ﬁrsb defendant clalmed as mortgaaee from Lakshmlbail. Durah'ra |
Deferidants Nos. 2and $ didnot defend the suit. Defendant No, 4 Mﬁ‘;“ 4.
-YGanpéys’s brother Pandurang)" comtended that his sharé ¥ the
property was ot bound by Ganpaya’s sale to the plamtlﬁ'

* The Subordmate J udge dismissed the suit, holding that, defend-_
an’n No. 1 had proved his mortgage, and that the share of defend-
ant No, 4 was not bound by the plamtlﬁ”s pulchase from defend-
ant No.3. . g

. Onappeal, the udge passed a decree for the plmnt:ﬁ's ordermg
_that they ¢ should recover possession of the land free from all
incumbrance on the part of defendaiits Nos. 1 and. 2 a,nd mesne
proﬁts from the date of suit.”

- Fhe following is an extra,ct from hlS Judgment 2 .‘

o Takskimibsi was the wife of one Venkatesh Pai, who had heen declared a lunatic,
‘m}i his wife had%biained a certificabe. In 1878 she mortgaged to defendant No, 1.’
"Plaintiffy contend that that mortgage is invalid. On this point there can be no
doubt, - Lakshmibai had obtained a provisional order to sell some‘la.nds, but she did-
not fulfil the conditions nnposed Shie had; therefore, no authority” to sélls Now
. it must not be. asgumed that even an . absolute authority to sell can be construed as
. an auth®rity to ‘mortgage. Under such specml Acts as Acts XXXV of 1858 and -
XX of 1864*, the administratrix must act in’strict conformity to the authority
confetred ;- otherwise her acts are invalid ab initio, The argument of - the Subor. i
*.dinate Judge, that she was acting as the gusrdian de facto -of.her sons, cannot be'
sustamed for a moment Hér husband was alive, and she held in trust for }um and
“not’ for her children, Heér childrén could only claim proper maintenance, but they.
had no proprietary right in the estate such as’came after the defith of their father, .

¢ Defendant No, 5 obtained a decree against Lakshiibai as administratrix wf
‘het husband’s- estate in- 1espect of maintenance. The maintenance of a wuiow in
2 joint Hindu family is a ‘charge agdinst the géneral family estate, and not agamst
any xparticular portion. The maintenance of defendant "No, 5 must be held -as s
charge agamst the lands in- dxspute along with the rest of the famxly estate.”}

* Section 18 of the Minors® Ack (Bombay Act XX of 1864)—

18, " Every person t¢ whom“a certificate shall have been granted underthe. pr(m-'
snons of this' Act may exercisg the same powers in the management of the eatate as.
mxght have been exercised bﬁ,he proprietor if not a minor, and may collect and
“ pay all Just ‘claims; ‘debts and Hlabilities due to o~ by the ‘estate of the minors  But
“no such- person shall have power to sell, alienate, mortgage, or othérwise incumber

. any immoveable  propérty, or to.grant a lease thereof for sy pemoi exceedmg five
years withoub bhe sanction of the Civil Court previously obtained, -
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1894, The first defendant (Anpurnébél) preferred a second appeal

'fAN vm P Seott with Ghangshdm N. Nddkarni appeared for appellant
| DUBGAA (onglnal defendant No, 1):~The mortgage by Lakshmibi to the
Namr. - first defendant was valid.- She acted in two capacities. She had,,
been’ appomted manager under the Mofussil Courts’ Lunacy Act

dnd, therefors, any alienation made by her i m that capacity was

“effectual. . She also acted as the dé facto manager of the family,

and borrowed. money from the first defendant to pay off previous’

debts, Therefore the alienation made by her as the de facto

" mangger cannot be impeached, the aliepation being for & family
necessxty-—Bm Amrit y. Bdi Mamkm Girrdj Baksh v. Kdetv

Homid 41 ; Keshav v, Doulatﬁaan“’ Mamshankm v. Bdi

Mali®, . - L _

[FULTON, d. —Lakshmlbal did not obtam the sanctmn of the
Court under . séction 14 of the Lunacy Act to mortgage the pro-
perty. ‘Therefore the alienation “made by. her as the manager
‘of herunatic husband would be bad. - See C’owt &f Wards v.
Kupulm@m Smg@] e ) R
The famﬂy -having derived'the ‘benefit of the mortgap'e trans- -
action, it should not now be set aside—Tilkoer v.- Roy Alpand.
Rishore®, As the mortgages were ‘made  for the benefit of- the-
famlly, neither the lunatic nor the minors are entitled to have it

set aside Wlt.hout makmg restltutlon

' We further contend that the lunatic had no interest in’ the
family properfy. Lunacy deprived. him of his share,.and he
beeame entitled only to-maintenance. . A lunaticis not entitled-to .
a°share-on partition—~Mayne’s Hindu Law, article 443. )

- Shémirdo Vithal for the respondents (otiginal plaintiffs) :—
The ‘previous sanction of the Court undei sectioh 14 of the:
Lunacy Act was not obtained, and, therefore, the mortgage was -
not valid so far as the lunatic was concerned—=GQoust of Wards v.
Kupulmun 8ing®. Tt was not as the de J Jucto manager of the

famlly that she purported to dea,l W1th the. property, but as
.~ ® 12 Bom, H. O, Repi, 79; . @ LL.Ri 12 Bom,, 686, - :

 @LIR,9AWL, 80, . - ®JOB. L, B, 34 i
® P' J,, 1891, p,147, PRI ©® 10 C@L.}Bp, 547" e e

ey
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.manager appomted tnder: the Lunacy Act. ‘She ought to have 1894' .
_ obtaitied the'sanction of the Court gither under, the Lunacy, Act ° ANPURNA it
or the. Minors’ Aét.,. There is no authomty for'the proposition. . DUBGA'PA
that a lunatw is under no circumstances. entitled to a-share in the . M;g:;;fe‘.
- family property " If a man becomes a lunatic after part1t1on e T
cannot be deprived-of his share. It is only .where & ‘man is’a
Iunatlc at’ the openmg of the 1nher1tance that he is not ent1tled
toashare R . ' e

Ntmiyom G C’handcivm*lmr appeared for respondents (orlgmal
plamtlﬁ“s) in Appeal No. 851, =" -

N SARGENT, C.J. —The Distriet J udge has declded in. favour of
“the. plaintiff on the ground that the mortgages by Tiakshmibéi,
. under which defendant N 0.1 clanns, weke bad, both as regard her
lunatm husband and the defendants Nos. 8 and 4. As to the latter, .
- he dxeﬁ)utes the ground of the Subordinate. Judges ‘decision in
favour of defendant ‘No. 1 as proceedmg on the assumpt}on that
she was actmd as the guardian de facto of her minor sons, But.
this is a mistaken view of the: .Subondinte Judges -reasoning.
' He treated Lakshmib4i as belng the de-facto tanager of the
family, and, as ‘such, being ‘able to ahenate the property for family
' purposeg. It was not disputed that she did fill that character,
_but bke question for cons1derat10n is, whether having been appoint-
‘ed a guard1an of her- lunatic husband’s esta.te under Act XXXV
.of 1858, ‘she could mortgage the lunatic’s intérest Wlthout the -
consent of the Court: ‘as Yequired by section 14 of the Act The’
declsmns in Shurrut Chunder v.; ‘Rdjkissent™) and Bhupendro Nax
rayan v: Nemye Chand® are conclﬂswe that'in the case of-& ma-
. nager 0 of a minor appomted wider the Miriors’ Act; although he -
_may have been- de Jfacto manager of the family property, he can
. only make a vatid alienation in accordance with the Minors’ Act.
The language of section 14 of the Act XXXV of 1858is the same
‘as that of section 18 of the Bombay Minors’ ‘Act XX of 1864, -
_and'the dec1s1on must be jthe same - with regard to the manager
ofa lunatic. The remarkd, of:]?hear, J., with respect t0 ' Tunatic’s -
-estate in The Oourt of - Wm ds Vs Ku_pulmun Smg<3> and . which is
referred to 1n Shurmt Ghundm v, Raj/czssen(l) are to that eﬁect.
T B. L. R, pr3o0, : . " ® L L By 15 Cales, 629 at p. 634, _
_ ] ® 10B, L, R, 36_‘:.
» 31612-5 =
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02894, - The mortgages, therefore, under Which defendant No. 1 clalmq S
u——-—ﬁ—-————
Amvnm&nh - wereinvalid asregards the Innatic’s mterest in-the property, but as
" Pumgazs - regards-the interest of the minors, defendants Nos. 8 and 4, _ which~
%‘:]"éu 'Wag vested in them at the tune, it being adm1tted1y ancéstral pib-
: perty, if the mortvages were-for family purposes, they would be.
‘binding on aefendants Nos.3 and 4, through whom plalntlﬁ‘ claims,
“ Owing to the, view the Dlstrlct Judge took of the ng’hts of thepat-
+ies, there is no finding as tofhis. It was contended for defendant-
No. 1 that the'lunatic was only entitled to mainténance.after the
;partmon, but this would not be so if. the lumtlc was not one at
“the time of Glrléppa.s death so as to quuahfy him from inherit-
ing or ‘deinanding a part1t10n and as no issué was raised in either
Court below relative to'the lunatlc s propnetary right, it must be
assumed, that such was the case, as was held by Phear, J., under
, sxmllar mrc.umstances in The (’ou'rt of Wards v, Kupulmun SMg(l) ,

Lastly, it was sa1d that, at any.. rate, equity 1eq¢11res that the'
plaxnt1ﬁ' ‘should. nob recover possession of the.lunatic's proprietary
interest: in. the property w1thout paying . eome portion -of . the
'amount of the.mOrtgage passed to defendant No. 1, as it was. ex-
'pended on.the. famlly estate, and the plaintiff has.had the beneﬁt

"of it. This question- eannot be- satlsfactomly dealt Wltfl unt11‘
it has been  determined whether © the .money raised by defer!lant
No. g mortgages was for a family purpose We must, therefore,

~beford .disposing of the case send down the followmg 1ssue for‘
aetermmatlon - :

Wére he mortgages exeeut.ed. by Lakshmlbal to defenda.nt
4 No ‘1 or was either and which of .them for a family purpose ? .
Fmdmg to be sent to thxs Court W1th1n three months. ’
: . @) 10 B, L. B., 864,



	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 

