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- High: Court refused to interfers with the decision of the lower Qourti. .~ ..2

! -trustees for the purposes of thig Act ¢ that is to say e
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Befors Sir Olzarles Sargent, K, Olnef Justice, omd Mr. Juptiee Candy.

THE ABMEDABAD MUNICIPALITY (ORIGINAT DEFENDANTS), APPEL- ‘
baxr, v MANILA’L UDENATH (omenuz, PrAINTIFF), RESPONDEN’P" :

The Bombag/ District ll!zmwzpal Act (Bombay Act VI of 1873), Sec. ]71’-—Publw
. stroet=-Str eet—C’omh wction of Act—le Cn‘y ofBomba Y M«mzaq)al Aet (I I of
" 1888), Sec 3.2

. In a snit brought by the plaintiff against’ the Municipality of Ahmedabad the
questxon was whether a certain street was a public street withinthe contomplatxon
of the Bombay District Municipal Act (Bombay Act VI of 1873). The sttmct

J udge, on ‘the evidence and having regard especially to the fact that the street in .
_ question was, protected by a gate closed at night by a polia, or watchman, avho lived

over the gaté}-and was under the control of and paid by the owners of the housesin -
the street, held that there -had beer no dedication'of theland to the pubhc,’ and
that the public had not a.cqmred such a right of going over it as to make it a pub-
He street vested in the- Munieipality, On sedond appeal by the defendant - the

= In the absence of a definition of a pubhc street in the Bombay District Munle:pal

.Act VI of 1878 the High -Court refused to apply the deﬂmtxon contamed in the

bey of Bembay Muﬁxclpa.l Act (III of 1888)..

-Secoxp appeal from the decxsxon of: Kel McCorkell Dlstrlct |
3 udgeof Ahmedabad, confirming the decree of Rdo Saheb Mﬁnek-

141 Narottamdds, Jomt Second Class Subordlnate Judge of.

Ahmeda,ba,d SR N i
. ¢ * Second Appeal No. 479 of 1892, - caHR T
+ Stction 17 of the Bombay Distriot Munteipal Act (Bombay Ack VI of 1873)—-

17, Al property of the nature hereinafter specified shall be' vestad in acd’
belong to the Munlclpahty, and shall, together with all other property, of what .
nature or kind soever, which may become vested. in the Mumcxpahty, “be under'-
their direction, management, and control; and shall be held and apphed by them as - .

w e Wy
,.* ) ; ] * R N T
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$A] Al public streets not being portions of provmcxal high roads or truni: roads

'npeclally vaserved by Govérnment, and the pavements, stones, and other materials
" théreof, and also all trees, erectmns, mutermls, 1mp1ements and thmgs prov;ded for

wuch strects, . PR

2: Seetion 3 of the City of Bombux Mumcnpal Act (III of 1888)-. -

P ®o T R

(x) $ Public . street > means any ntreet heretofoxe levelled, paved, metalled, '

channe]!ed, geweréd or repaired by the corporation and any street which beoomes .v
pnbho strect under any of the provmons of tl?is Act, ‘
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“The plaintiff sued for an’ m]unctlon ‘restraining the defendants‘

trom ‘Temoving & bench standing upon’the ground in front of the
pla1nt1ff’s ota’ (verandah), alleging that the beneh had been there
for g}note than twenty years.

The defendants plea.ded (inter alm) that the ground on whmh
the hench stood, did not belong to the plamtlff bub was pa,rt of a
pubhc street.

The Subordinate Judge found (1) that the bench had been |

sta.ndmg upon the ground in front of the plaintiff’s oid (verandah)
~for upwards of twenty Jears, (2) that the ground on which the

bench ‘stood formed part of a street, but not of a pubhc street, .

and (3) that the Municipality had no right to remove the bench
He, therefoie, passed a decree for the plamtlﬂ‘ AR BEARERA

. The defendants appealed urging (mter alia). that as there had
been 1o issue raised -at the trial as to whether the ground on

" whish- the bench stood formed part of a public street, -they had -
-called 1o ‘evidence on'the point, and they contended: that they.

) should be given an opportumty ‘of calhng such evidence:  The

Judge confirnied the decree, bub on second appeal by the defend-
ants, thg High Court remanded the case for a ﬁndlng on the. .

followmg issue (see L L. R, 19 Bom 212) :—

¢ Whether the land in questmn forms part of a pubhc street ‘

vested in the Mumclpahty P

The finding- of the Judge wis m the negatwa. The follomng E

‘ 1s an extract from ‘his Judgment -~

: “Apublw street is nowhere defined in the Bom'bay sttnct Mumclpal Acts ’
{No. VIof 1873 and No, I of 1884). An attempt has, therefore; been made o 1se

thedefinition in scction 3 of Bombay Act I1T of 1888, the City of Bombay Muni-

olpa.l Act.. A public street is therein defined as ‘any street heretofore levelled, -

.,‘pnved, metalled .channelled, sewered, or repaired by the corporation, and any
- street which- becomes a public streed under- >any-of the p!'OVlSlOlJS of that Act,’
1% hag been contended for the defénce that.as the street is lighted and swept by
the Municipality; and & channel is cut in it during the rainy season by the Muni.

c1pa,hty, and as the. sullage wate"of the houses-in the gbreet is removed by munij-

cipal. servants, the definition above quoted applies, "On the other hand, 1t has =
Jbeen contended that as it is neither levelled, nor paved, nor metalled, nor. sewered )
; nop repaired. by the Municipality, the. definition does not apply.- A4 go the facts; I -

believe the evidence of the Municipgl Secretary, Mrt Déyabhax, as it is not, -mate-

feially. oon‘vudxcted, and ‘the facts of hghtmg, sweepmg, aud removal of aullage ‘
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water ate admitted and ‘the fact of channelhng is proved by the accounts produced

‘by him (Exhibits 48 and 49).  But I do not think the definition given in an Act for

the City of Bombay can, properly be applied to & town in the Mofussﬂ. like Ahmeda-
bad in all its strictness, -

o The 1eal test would seem to be whether every member of the pubhc has theﬁ'lght
of Wﬁy over ‘the stteet in question, T should think that they had motsuch right, -
This pol is completely closed on one side, and where it opens on the main road, there .
is a gate-way with a storey overit, A watchman, called a polia, lives on that storey

"-and keeps charge of the gate and closes it 26 night, opening it when necessary. This
- gate-way and  storey are kept in repairs by the house-holders of the poZ, and the polia

is also paid by them in various ways. - Mogt of these facts are admitted by the Muni. *
cipal Secretary, My, Dayabhai, Hesays : ° The street people are-the owners of. the -

-storey, and the man who lives in'it, does so for and on their hehalf, The street has
& gate with shutters, The street people repair the gate and shutters,’ The nature

of the payments to the polia is stated by Motilal (Exhibit 57), 3 municipal inspectdr,

* who lives in the pol in question and was called as a witness by the Municipa,lity and.-

- by the polie himself (Exhibit 78). " The existence of .the.gate-way, its _possession

and control by- the mhabxtants of the street, and the fact thab it is elosed eVgry night,

 show that the street has all along been & private one and bhas beent mtended $o be s0.
- Private individuals certeunly cannot control the right of access tp a pubhc street, It .

O

has been contended that there exists no: such control, because no'case can be’ quoted

in which such access was disputed. Bunt the very fact [of closing the gate ab night
isa proof of this control. No doubt it is opened, if necessary, for the purpOSes of the
inhabitants of the pol, but it would hardly be centended tiat any member of ‘the ¢

. public can cause it to be opened in order to enter.at any heur he clooses.” For -

example, ifdorb Malomedans wanted to enter itat night, merely “for the purpose
of walking through the streef, surely they would not have the right of causing the®

" gate to be opened for the purposé, Similatly, if a couple of suspicious-looking Kolis

wanted to enter the pol, the polie would be justified in keeping the door closed until .

- they could give good reason for letting them in, If the road were publie, could any
’ pnvate individual prevent acCess, inseither case, without rendermg h1mself hable tc
. prosecutzon for Wrongful xestraint? L

9

. The. defendants filed objections to the above ﬁndmg

i Wédia with Gangdrdm B. Rele, for the appellants (defend-

* ants): i=The Judge finds that the street in question” is pa.ved and

channelled by the Mumclpahty, but he holds that it.15 not a. pubhc
street.” “The term * public street ” is not defined in the -Districs

g Mumclpal Act, bub it-is defined in the- Bombay Mumelpal Act -

" 1IT of 1888, section 14, there being 17]3 definition in the District

‘Munwlpal Act, the definition given in the similar Act relatmg
- to- ‘the City of Bombay should be accepted.

Chimanlal H. Setaltad for the Respondent (plamtlﬁ‘) -—The
public ma,y have a rlght of way m a street Whmh is” nob & public:
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- streeb and the- pxopnetary right to Whlch may be in 'prlvate

individuals. The Judge has found thatthe persons who own
houses it this street are the propnetors of the sttest. The Court -

_ 'omnnoﬁ read into one Act a deﬁmtxon conbamed in another e

SARGEN’I‘, €. J.:~The issue senf down to the lower appellate

~ Couwrt (I L. R., 19 Bom, 212) involves- the ‘question what
- constitutes a public street” within the contemplation of Bom-

- bay Act VI of 1873. That Act contains a definition. of .a

4 gtreet,  but not of.a © pablie. street,” although several sec-

" tions refer only to public streets, among which is section 17,

which provides for the vesting of * public streets ” in the Muni-
cipality, bub at the same time leaves the questlon still- open-as to
what -are “ public streets ”.” The District J udge has come to the

conclusion ‘on the evidence, and ‘more especlally on the_fact, that

_ the street in question is protected by a gate closed at night by

a- polm, or watchman, who lives overcthe gate and is under
‘the control of and paid by, the qwners of the houses in the pol

‘that there has been 10 dedication of the.land. to the public, and’
 that the public has not acquired. such a right of going on it as to

-make it a public street. which it was intended by the Act to

 vest. 13 the Municipality. The language of the- High Court

_of such limited access by members of the public, i in Qrder to make

in Kalzdas v. Thé Municipality at Dhondhuka ® -supports the
view of the District Judge, where they say ¢ no one’s rights of
property would be safe if the. Mummpahty could take advantatre

out a claim to hold the land in question as public property.”

It was contended efore us, on appeal, that the Court should
have applied the test afforded by section 8 of the Bombay City

Municipal Act IIT of 1888; But that Act has no bearing on the’ ;
. Mofussil Mumclpal Act VI of 1873 in questmn, which relates to

& state of things and conditions of life ent1rely different, and i is,
moreover, framed on™ entlrely different ~lines. Under these cir-
cumstances we see no rdason for 'interfering, on- “second appeal

with the finding on the issue, and must therefore, conﬁrm ﬁhe’

decree with costs. TR .
' U e Deare conﬁrmed. _

: (1) I. L. R.,.6 Bom 686 ab Ps 689.
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