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Guardian and Wards’ Act (VIII of 1890)— Certificate of guar dzansklp—eft_&qrdian
_appointed under a will— N ecessity of probate. ..

Tt is not incumbent ona person, - who has been appointed guardian of a minor

* under a will, to take out probate as a condition precedent to his obtalmng a certlﬁcate

—wrrr

of guarmausmp under Act VIII of 1890,

'APPEAL from the decision of Gilmour McCorkeIl Dlstrmt'
Judge of Ahmedabagl in Mlscella.neous Application No. 124 of

’ 'Ir
J.UUO, uuucl ALU VJ.L.[. UI .I.OUU

The apphca,nt prayed for a certificate of guardianship under
Act VIII of 1890, alleging that he had been appointed a guardian
of the person as well as of the property of the minors under the
W1ll of their deceased step-mother.

* The District Judge re]ected this appheatlon holdlng tha.t as

_there had been a special appointment of a guardian under a will,
- the applicant was bound to take out probate of the will, without
- which the certificate of guardianship could not be granted. -

" The appiicant thereupon appealed to the High Court, contend-

ing that.it was not incumbent on him to apply for probate.
Gow'rdhan M. Tripathi for appellant '
Ganpat Saddshiv Rdo for respondent. .

The following authorities were cited in. a,rgument--—_l}akshman
v. Jamdlbib{®, Lakshman v. Abdul®, Pérvatibii v. Hariboa®,

‘Bhagvansa'ng v. Becbardasﬁ“ and Shaik- Moosa v, Shaik Essa®,

JarDINE, J.:—The District J udge _refused to give the appellanta
certificate of guardianship, under Act VIII of 1890, holding that

_as he pleaded an appointment as guardian under the will of the

deceased step-mother of the minors, and as he had not taken out -

probate the relief should be refused.

* Appeal, No, 66 of 1894, ‘
@ P, 3, for 1875, p, 150. ® P, J. for 1888, p, 361,
@ P J, for 1875, p. 151, % I L, R,, 6 Bom,, 73,
, ® I L, R., 8 Bom,, 241 at pp. 254, 255,
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. Np words of Act VIII of 1890 lay down such a rule:and we __ 1894 .
do not think the Legislature intended to alter the earlier law in this | Pamma'y
‘matter. See Act XX of1864,as interpretedin Lakskman v. Jamdi- waxgjl
Bibi®, Lakshman v. Abdul®, Parvatiba’iv. Hariboa®. See also Bart
Bhagvinsang v. Bechardds® and Shaik Moosa v. Shaik Fssa®.  Paniat
“'We are; therefore, of opinion that it was not a eondition precedent
'of relief that the appellant should take out probate.
- .0n this point no contention has been raised by Mr. Ganpatrav,
Who appears for the respondents and supports the decree on
. another ground, appertaining to the ments whlch have not been
;mqmred into.
 The Comtroverses the order of the Disthet udge and remands
. the cause for mqmry and decmon accordmg to Ia.w ~ Costs on
the respondents ‘ ,
 Order reversed, .
. ) P. J. for 1875, p. 150, . @ P.J. for 18%8, p. 351,

@ P, J. for 1875, p. 151, @ I. L, R, 6 Bom., 73,
- @ LLR.8 Bom,, 241 at pps 254, 255, -
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