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llBef"-re Mr. Just.,c Jardin
TULJA.'RA'M (omsnun PLAINTIFF), Arrmm'r, v BAMA\TJI KHAR:
) 'SEDJT (oRIGINAL DEFENDANT), REerNDENT*
In,dmn Successwn Act ( X of 1865), Sec. 190 Lefters of admmzstmtzon to ﬂw estate
- of o deceased’ Pdrsi—Right .of suit—Mdmlatddr's’ ordor—Suit to set aside the

- arder—-Bom. Act III of 1876, Sec. 18, .

’No smt will lie to set asxde an order validly passed by a Mé.mla.tdér under Bom

nay Act IiI of 1876, tnougn such an order may De superseucu uy a uuu'ee of u
civil Oourt. :

The land in dispute belonged originally to a Pérsi named Dé,dabhal, Who dled in-

, testate. A,fter hig death, one of his brothers without ta.kmg out letters of admmy.s-

tratxon sold the land to the plaintiff.  The defendant claimed a- right of way-over
tlus land, alleglng that it was public land. He obtained an injunction .from: the
Mémla.tdfmr s Court, restraining the plaintiff from obstructing his alleged nght of
WaYs. Thereupon the plaintiff. filed. a suit to set .aside the Mamlatdar’s order,
and for a declaration that he was owner of the land, and that defendant had'no

" right of way over it, . Both the lower Courts rejected the pla.mt1ﬁ"s claim ‘on the

* ground that under sectlon 190 of the Succession Act (X of 1863) plaintiff could not:
'estabhsh his right to the land in the absence of letters of administration to’ the
1 elta.te of Dadébhal, the ongmal owner.

Held reversing the decrees, that section 190 of Act X of 1865 did noﬁ apply. Nexn
ther the plaintiff nor the defendant reliod as ‘the bams of his nght on the prewous ‘
'txtle of- Dédﬁ.bhax. There was no questxon of a.dmlmstratxon.

- Heid, also, that a person sued as a trespasser cannot, w1thout proof of hm  own'
rlght, oust an apparent owner by pomtmg out some defect in the tltle of the la.tter.'

Q-—.nn\-— nnnnn 1 Prrnt + ‘Aa nanls 15
- WECOND apptal Irom the d ucClSlGﬂ of J.B D, A.lu u‘ “ " J d”

AT Pérsa named Da,dé,bhal PestonJ died intesta.te,x leav1n0' a;'

’ LuAI-LAu Mnmnr] nnnﬁl\‘\ M 'nr.l

-UIUbut:l. namea i/03ainal auu.u ther near, :""].
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No letters of. a.dmlmstra.tlon were taken out to the’ d'eeéésédff’é
'estabe by‘any of his heirs. -
Certam ‘land " which had belonged to the decea.sed was subse-

_-qﬁently sold by Dosé.bhal to:the plaintiff, -

.The defendant asserted a right of way over it and obtained an

B m]unetlon in the Mémlatdar's Court,: restrammg the pla.mtlif
"~ from’ obstructmg him in the: enJoyment of his. alleged right. "

g, A No. 041 of 1893.
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Thgreupon the plamtlﬁ ﬁled the present suit to have the . 1804,
Ma.mlatdér s order set aside, and for-a declaratlon that the land . TULIA'RA'S -

o . b
belonged to "him and t.,"t the defendan nt had P,Q rlghf; of way . Bnlumu
) . : " KnAnsznu.

The defenda.nt derued the ownershlp of the pla.mtlﬁ' and’ of
ms vendor. He alleged that the land was pumlc land; and thab
he had acqmred a right of way over it'by n more than forty years
user.

“Thé Subordinate J udge dismissed the suit-on the preliminary
pomt that the plaintiff conld not estabhsh his right to the: land.
in' the absence of letters.of admlmstratlon to ‘the estate of the
deceased Dsdébhai  Pestornji, to whom - the la.nd ongma.lly be- .
Ionged

The dee1smn was: upheld on- appeal by the Dlstnct Judge,
Whose Judament was as follows: —

, “Seetlon 190 of the Indian Succession Act (X of 1865) prcmdes that 10 rlght to-
a.ny part of the property of a deceased intestate can be established in a.ny Court of
justice unless letters of administration have been gra.nted by a Court of eompetent
jurisdiction, The fact that plaintiff does not claim any right over the land asthe
“déceased owner’ 8 heir, but only by purchase from-a pérson: who. claims to be ;
the her, makes po difference, If Dosébhai cannot establish his clann, no’ more '
can the person to whom Dosé.bha.r sells 1t " '

Aga.mst this decls1on the plamhﬁ' preferred a second appeal
to the. High Court. .

Govefrd/mn M. Tmpatkz for appellant (plamtlﬂ') '—Sectlon 190 .
of the Indian Succession Act 'does not apply ‘The plamtlﬁ derWes ~

'L-.A 541 bk Frvam tha dannacad nﬁﬂs‘«har ]‘n‘rl- Prnen hia ]'\I-r\"]'\nﬁ

111D UI.UI.U UV L1Vl UILV MUUUWDV“ AL WALV UI.I.WL’ v J.LUJ.I..I. 1120 ULUUIIUJ—

Dosabhal, who sold the land. The plaintiff was in possessxon unt11
ousted by the defendant, who is a mere trespasser. Sectlon 190
. was mtended to give, protectlon to heirs and debtors ofa deceased
person.

Ganpat Saa?dshw Rdo for respondent —Seetlon 190 of Act X'.

A i Sy B A e s A Anga ‘Iclaﬁ L‘-\-ﬂ Tl? _‘__--
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: vendor Dosé.bhal could not sug to establish'his t1tle t6 the land ‘in
- suity wd;hout taking out letters of administration %o Dédé.bha,x S
esta.te, much less can the plamhﬂ" sug, ° Refers to Ha 7t Mahomed



& THE INDIAN-LAW REPORTS. (VOL. XIX,

LW Mztha . Musajz E'sajzm mejf, Dorabjz Gﬁaswalla v. Adar;am
Tunsa'ein SuJ:h N andan v. Renmck‘s'

v
- BAMANJY

KHARSEDSL, JARDINE, J. i—1In a suit brought by the defendant i m the Court

“‘of the Mdmlatdir he obtained against.the: plaintiff an order
af‘ﬁrmmg his right to the user of the land which the plaintiff now

., Y
ud.uuu ans - Il.lB owin.

. Among other rehefs m thls sult the plaintiff prayed ‘that the
order of the Mémlatdar be’ set amde “We areof opmlon that
this prayer was rlghtly refused A suit for that purpose’is not
contempla.ted by section 18 of Bombay Act III ‘of 1876."*The
order of.- the I\lémlafdér, properly made, is good and vahd and
15 not UU Ub set: asme, muugu ID may DB superseaea Dy ‘a aecree
of a c1v1l Court

:The Courts below have found that the land in,suit once belonged
to .one: Dddébhai,- whose. brother, Dosé.bhal after .Déddbhai
‘died “intestate, sold it in 1889.to the pla,mtlﬁ' The D1strlct ‘
:Court has recorded no- finding . as to. Dosébha:s tztle The ‘
‘Subordinate -Judge remarks : “ While Dosabhai’s . brothers are
alive, they: might yet : come. forward ; and dispute Dosabhm s title
and. right to sell the land. His story of the oral dev1se or glft

. : .
£o hxm {'+ is “NP "]c‘o’ 'v"hlch ;t waa; xuxsut Lc "rucf but in

proof of 1t there is the evidence only of the plamtlﬁ S~ vendor.
/This is not a dehmte ﬁndmg of fact ; and the Subordmate Judge ‘
has, llke the Dlstrxet J udO'e based h1s remgtgon of the whgle clg_lm
on. the legal crround that as the vendor Dosﬁbhaa could “not
estabhsh his right w:thout takmg out letters of administration
'to Dadeibhal (sectlon 190 of "Act X of 1865 being cited - as an
authioriby) his vendee cannot establish' hls right as - against. the .

defendant.

Thls mference -cannot, however, . be drawn ‘in ‘the absence of

a ﬁndmg of fact as to whether the property had vested in
- Dosabhai under a gift before the death of Déd4dbhai. It is only
after a finding in the negative that section 190 .can. have any
application to this case. |

0], Lo By 16-Bom,y 667 at ps 669, - - @ L L, R, 18 Bom,, 337
@ LLB,4AI,192
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- The more important question is, whether a person sued as a
tresp‘asse1 can without proof of his own rlght oust an apparent
owner by pointing out some defect i in the  title of the latter, viz.,

“that the property once belonged to-a person:who died. intestate
“and was sold to:the’apparent.owner. by. a relation’ who adminis-

“tered the “estate’ without getting lettersiof .administration.. - -No.

case interpreting section 190 in this fashion. has-been cited.
‘Some reliance was placed on Hdji Maﬁomed v. Musdji®, But the
questxon there was, whether the plamtlﬁ' had faxled ‘to show the
'uuenaano a gooa title, ana nne Juagmenc only aeals “with
section-187, which elong with section 179 is trea.ted by Sir C.
Sargent in Shaik Moosa . v. Shaik Essa@’ as mere]y stetmg the
nﬂpq n'P F‘n(ﬂmh ]aw Tn H'ua g'hqcmnn n\P nny an{-hnwn{-w we see
no reason ior upholdmcr the very extended view of sectlon 190
taken by the Courts below. It appears to be the négative com-
plement of what- rights “are’ declared positively in' section” 242,
The words’ of section 190 do" ot apply to the present pleadings.
Neﬂ;her party relies as the basis of his own right .on a. previous
title i m a person who was owner when- he died intestate. ' There
is no questlon about administration’; nor can' the result - of this
?S'I.llt prejudlce the rlghts of any ‘heirs Who may possably exist.

; The Court therefore, conﬁrms 50 much of the de(:ree as refuses
‘the prayer to set aside the order of the Court ofthe Mémla.tdér and
in other respects reverses the decrees of both the 10Wer Courts and
‘remands_the cause. to the D:strlct Court for a re-hearmg ‘of the
| appeal ; costs of both- appeals on the present respondent ‘costs
of the suit to be allotted on passmg new decree.

Dec'ree 7eve¢ sed and case remanded
Q) I L, R., 15 Bom., 6:)7 at P, 669 i (2) I L 'R., 5 Bom 241 at p. 253,
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