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2 ‘mortgage;but really intended to.convey ‘the whole . estate to
the next heirs, there would have been some ‘ground for :holding
that this is what was intepnded in 1868 Buf, that is just. What '

_the defendants. cannot: now;. plead They assert that they are
trespassers. - As such they must, give way to the. superior claims -

of the: adonted son. - . Under this view. the. declswn of the lower ‘

- Courts must be reversed and the. plamtlﬁ”s clalm to ‘possession.
decreed, the claim as to proﬁtebemg de__t_ermrned_ }n,e%ecu_hon.,

Deoge

APPELLATE CIVIL:

Before Mr. Justice Rénade and Mr.-Justice Fulion.
MA\TCHHA’RA’M (ORIGINAL Orronm:r), 'APPELLANT, o, KA'LIDA'S
fovi o AND ANOTHER (ORIGINAL APPLICANTS), RrsPonpeNTs.®

Ii’e:.\ J-udwam-—-EstOppeZ_qud—Judgment obtained. by. _ﬁaufl—Not conclusive

s inter partes—Succession Certificate Act (VII of 1889), Sec. 18, Cls. (b} aouZ ()=

. Revocation of cert:ﬁcate. ;

One Pun;,a. died in 1889 leavmg behind him hxs daughter . Mé,hah. Punja, it.

was alleged, had made a w111 appomtmg Kalidas and Kasandas as hls _executors.
The nvanni’nrq nrm‘hprl for 2 certificate under the Quccessmn Certificate AM— VII of
1889 to recover a-debt due to the- deeeased’s estate from- one Motxra!m : Mahali
opposed this apphcetwn, and claimed the certificate. for herself by a. separate
application. The ‘District Judge rejected Maheth s apphcatmn, a.nd 1ssued a cer'u-

ﬁnn{-n o tha ex onn'l'n‘r'a on 1{“’1\ Hpntpmhpr ]Rq‘)
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2 In the meantlme, one ’V.[anchhzrém obtamed a decree aomnst M4hali as Ien'a,l repre-

sentative of Punja, and in execublon bouvht Punga 3 nght tlt]e and interest i in the
‘debt due from Motirdm. 'On 12th September, 1592, Ma.nchhard!m applied for a cer‘m-

“ficate under Act VII of 1889 fo recover:this:debt: . The ‘District Judge rejected
-this apphcatmn. : Ma.nchharefm appea,led to the. ngh Court. To this appeal the

executors were made _parties at their own request.‘ The Hloh Court, reversed the
District Judge’s order and’ remanded ‘the case for dlsposal on the ments. Upon'
-the,remand the executors;did not, appear before the District J udge to contest Man-
chhéu"ém 3 apphcatlon, and the Dlstrlct J udwe granted lum a cert1ﬁcate There-
npon he apphed for revocahon of the certificate” prevmusly granted to the executors;
7 and” ‘tlie’executors in theu- turn apphed for-a rev ocation of the certificate- gra,nted
to him. The. District, Judge revoked Manchhdrim’s certzﬁcate on the ground that
he had fra.udulently concealed from the Court the prekus grant of a certificate to
.the executors.

*Appeal, No. 59 of 1894.
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) A gainst this order Mandhhsrim appea,!ed to t'he High Courb contendmo' (cn([er alm) A'

. that the executors not ha.vmg remsted hls application for a certlﬁca.te after the case :;

uuu.v,fxuul nppl..yxub u.u a 15vuuu‘l'-luu uf the uﬂ uuu,-ue rrra,m;ea. 'IEO xum.

Held, that the executors were not estopped The executors ha.vmn' apphed to be:
made parties to the appeal proéeedings; were bound to’ appear in the Court below,
and their failure to do so disabled them from pleading ob]ectmns, ‘stich - as’ the ™
collusive character of the decree and M4h4li's want of title, but it .did not, operate -
as res judicata, especially when tliere was reason to suspcct fraud on the part. of
Manchhdrém, The order obtamed by him could not have the effect of 9 es Judzcata, '
unless the executors being ca.lled on to dispute it, had failed to do so.

A party to a proceeding is never disabled from showing tha.t a judgment or ‘order
has been obtained by the adverse party by fraud. -

Held, also, that the Dlstnct Judge had a right, under section 18, clauses, (b) or (e),

of Act VII of 1889, to revo&e the certificate he had gra,nted under a mistake of fact

‘to Manchhérdm,

AppEAL from tbe orders of . ‘B! Alcock Dlstrlct Judge of
Surat, in Mlscellaneous Apphcatlons Nos. 24 and 21 .of 1890
under Ac{; VII of 1889

_ The facts of the caseare fully stated in the judgment of R4nade,
g,y a.nd also.in the head-note,

Gover dkan M. Tripdthi for appellant Manchhérdm : —The eses
jcutors of Punja’s will are estopped from applying to . revoke
Manchhérdm’s certificate under Act VII of 1889. They were
parties to the proceedings which he had instituted to obtam &
certificate. - When the ‘High Court remanded the case to the

1 1t Yhoair duic i
District Judge for disposal on the merits, it was: their duty to

appear, and resist the grant to himn on every ground that was open’
to them.. ~Not having done that, it is not open to.them- to
,fake any objections now.: The matter is 7res afldqcata—~1’ ishan

Sahai v..Aladad thm(l) ,Ahmedbkoy Hubitbhoy v. Vulleebhoy.
Cdsumbhoy® ; Rimldl v Chkab Nth® ] Riém Kirpdl -v. Rup
Kudri®.

Motildl M. Munshi for respondent :—The principle of 7‘68 j’ddl-
‘cata does not apply to this case. “And even if it'did; it is’ always
“open to a party to a judicial proceeding to show that a- mdgment
,or order passed aoalnst him was obta.med by fraud——Alzmedbh m :

® 1. L. R., 14 AL, 64, O LT,R,12 A1, 578.
® I L. R., 6 Bom., 703, @ L L. R, 6 All,, 269,
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H ubzbblﬂo y vV ulleebkoy, Sheil Buddn v. Ramchandv a®,:In the |

present case we, contend’ that the “appellant. fraudulently con- -

-cealed the fact of & prevxous crra.nt of a certificate under. Act VII f,.*'
-of 1889 to the exeeutors frorn the Court If this fact had been R
’brouo'ht to the notlce of the Court no. certlﬁcate would have .

been lssued to him.'

RANADF‘ J. —The certificate proceedmors, in respect of which
“bhese appeals Were _preferred, have already come. four times
_befme this - Court a.nd there- have been three . rema.nds to -the -

.]ower Court for.final decision on the merlts The facts of the

-case are simple, though they have been somewha.i:- complicated
'by reason of . the various stages through . which this litigation -

,has passed since its first commencement in 1890.

: One Punja Jagjiwan died on 15th November, 1889 Teavi mg be-
ihmd him his daughter, M4hali, as bis heir.. He, it is alleged, made
a will on 4th November 1889, appomtmd Kahdés and Kasandas

“as his executors. These executors applied- fora certlﬁcate under

“Act VI of -1889 to recover a debt of more ‘than'1 000 Rs. due

“from one Motirém to Punja’s estate. - M&h4li opposed this ‘appli--

'catidn, and claimed the certificate ‘fo;; herself in a separate appli-
ca.tlon ~The District Judge"mfused both ‘applications. - There--

upou the executors and M&hdli both appealed to the beh Cuu&t,

Whlch Court reversed ‘the order of- the District. Judge, and re- '

‘manded the case back for inquiry. on the mer1ts~—Ba,z Mahalz Ve
_F'nlnfno Palkirehand @

A A FUWWASD L Wb e Lol

‘. The District J udge, in this remand inquiry, again’ rejected the

‘executors’ application, on the ground that they were bound to

-take out probate of the will, - B4i Mshali- thereupon w1fhdrow

VAAUL UL VaIw arafvaifuiL VRRLLLL YRS L A

“her separate application.  The executors again appea,led and the
“High Court reversed the order’ of‘the District J udge in January,

-1892, and held that the exeeu’oors were not bound to take out

. probate-~Kdlidds Falirchand v. Bdi.Mdhali®.. The case was

-accordmgly agam remanded to. the Dlstrlct Court
~In the third inquiry, the District J udge granted the executors’
'.apphcatlon for a certificate on: 14th September, 1892 and at the

() T, L.Ri, 11 Bom,, 587 at p. 540. -~ @, P. J, for 1891, p, 13,
.3 I. L. B., 16 Bom,, p. 712,
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_ same time rejected Bii Mahéli’s application, which, apparently.
_had been renewed after the second remand. B{u ’\Iahéh appeal~ )

'n‘ .
ed to the urgu Uuul t, but her dppem was ulbnusseu.

On 12th September 15892 Manchharé,m, clmmmo' to be auctmn-
purchaser of the right, title, and interest of Pun]a_ in thei debt due-

" from Motirdm, applied in his own name for a certificate under Act

VIIof 1889. Manchhirdm had bought Punja’s right, title, and .
interest on 23rd August, 1892, in execution of a Small Catse Court |
decree obtained on 1st March, 1892, in Suit No. 163 of 1892 acra,mst
PunJa s estate represented by Bai Méh4li, The executors were
not - partxes to thése proceedlngs and their application’ to hav&

+h A +_ adibAana attanhimant w ] Aonn]]n-—--n.] -ﬂf ;
ule Juuélucuu Creqitor’s avvacnmenv J.aum:u. was umwuuwcu. .LVJ.d;Ll-

chhérim’s application to be made & party to the cert1ﬁcate pro-
ceedings, commenced by the executors in 1890, was also reJected
by the District Iudge and' Manchhérém did riot appeal” from that:
order of regectlon

The District J udge also refused Manchhérdm’s separate apph-

'catlon of 12th September, 1892. Manchharém thereupon appea1~

ed, and this Court reversed the District Judcres order and re-

manded the case back a third time for dlsposal on the ments on
11 +th- Anril 1QQQ_nlnmn]n;)rm nn'n v, pna MAhL AT (1) Tn i-]sna%

1th™ April, Hanchhdardr Méhali®, - In thes
appeal proceedings ‘the executors were made parties at their own
request.

When the case went back to the lower Court, Manchhérém’s

apphcatlon was granted by the District Judge, and a certlﬁcate
as ordered to be issued to Manchhé,ra,m for the recovery of the-
qe]f—qame debt for which the executorq had obtained thmr nwn

Acert1ﬁcate on 14th September, 1892. The executors dld not

appear, ‘and: were not made parties in thls Manchharam s apph-
ca{non m the Dlstrlct Court.

Fmally, the executors applied to the District Judge fora revo-l{

»catlon of Manchhdrsm’s certificate, and - Manchhdrdm :made: a

separate application for a revocation of the executors’: certrﬁcate;‘

‘Both . these ‘applications were dlaposed of together .by::the Dig=~
trict Judge, who revoked Manohhéram s oertlﬁcate on the gr ound .

P J, for 1893 p. 174
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that Manchhéra.m had concealed from the Court the fact of the -~

—_

prewous grant of the certlﬁcate to the executors. _

The presenr, appeaxs nave neen preterrea by Manchhdrim from
the order granting the executors’ a.pphca.tlon for: the revocatlon

of his’ certlﬁcate and the order rejecting his apphcatlon for thg'

&lcnvnnn# 3 A ‘-' $ha Awany -J-A..n’ n.-“,.l. Landa:

:;uvubawuu UL g U)LUDU.IJU]-D UULIJJ.LIL-&UU

Mr Motllél for the executors urged a prehmmary obJectlon

that no appea,l Iay ftom an order refusing to revoke a certlﬁcate.v

116 LODDEIIU.C(]. 13[18.1'; SBCEIOD. w OIlly COI]EBII]PI&BB(.I appeais II'OII].
_orders grantm or: refusmg, or.revoking' a certificate, “We do
not thmk there 1s ‘much force in' this ,objection. Ma,nchha,rém
1\ A ] ﬂﬂﬂﬂﬂ ] ﬁﬁﬁﬁﬁﬁﬁ * LL IJ 1, oo L

.ucuu banll.l.y dl llgllu W QPPUGIL &5@11.100 IlllU ULUUL LG'ULLUS I-U.B LUJ. lll‘
ﬁcate, and the order refusing to revoke the ‘executors” certlﬁcate
‘Was in fact the same order with a different apphcatlon More-
‘over, the sectlon clearly reserves the revisional powers of this

;Court as supplementing its appellate 3ur1sdlctlon
. Mr. Goverdhanrdm, Ppleader for- Manchharam ‘urged - that as

,the executors had not, after askmg to- be made part1es in. the
appeal proceedlngs in .the High Court taken care to appear as
'partles in' the District Court after the thlrd rema.nd they had no-

rmhi- to gmnlv for a mvncnhnn of hm certlﬁcate "He. a]sn con~
tended that the prmmple of X Juohcata apphed in such 8, caseé)
He relied ‘upon the ruling in Kishan -Sakai v. Aladad Khan(IX
mn sunnort of his ﬁrst contentmn and in. respect of the extensmn:
of the pr1nc1ple of res judicata, he cited Ahmedbloy Hubzbbhoy Ve
Vulleebﬁoy Odsumbhoy®, Ram Lalv. Chhdb Nath®, Rim Kzrpal'
h S Rup Kuari®,’ There can be no doubt’ that the - executoxs,
’havmg ‘applied’ of their own - accord to be made pa,rt1es in-the
dppea.l proceedings, were. bound" to a.ppea.r in the’ Court belowa
and that ‘ their failure-to do 80 certamly shuts them out from
'pleadmg objections such as the collusive chera.cter of, the decree;
‘and M#h4li’s want of - t1t1e to’ represent the estate, WhICh mlght

:ha.ve been urged by them in the- prevmus proceedmgs Whlle ik

is absolutely certain .that -if the executors had appeared in- tne-

;'Dlstnct Court tha.t Court Would not have ovranted the certlﬂcate' :

IO LR, WAL p 6L " ®LLR,I2 All., P58,
(2)* I. L. B.' 6 Bom“ p. ‘03. (4) Ibid. 6 All" p. 269 proAvmoe
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. Js, to- Manchhéram, their failure to do so did not operate as & res
“MANCHEA" -Judicata, especially where, as.in this case, there ‘was’ reason t(_)-»-t
: 3“‘ suspect fraud on.the part of Manchhdrdm. . Section .13. is;.,n,of’
-Rauroa’s,  doubt not exhaustive of the effects of the. principle of 7es judi-
' _cata, but under sectxon 44, of the Evidence Act e,s stated by

ing that a ]udgment or order has been optamea by _t.ne,aa-)

verse  party by fraud—Ahmedbhoy Hubibbhoy. v. .Vaulleebhoy
'Ocisumbhoy(l)' To the same effect is the qualification noticed

by West, J.,in Sheik Budan v. . Bdmchandra®... The order.ob-
tained. by Manchhéram could not possibly have the effect of res

judicata, tnless.sthe executors, being called on to.dispute:,its

had €a3lad $a do so. The two A“nha]—mﬂ r:lnmmnnq nrn,

‘wralidit
: vauu.l.u.y y 180G 1alitl Vo GO

‘clearly distinguished from the present case.in: tha,t there ;Was no.
allegation. of fraud ‘or-intentional concealment. ., The, Certlﬁcate' )
Act in'section 18 expressly empowers, the: D1str1ct Court to.revoke
& certificate obtained fraudulently, or by the: concealment:. of someff,
material fact, or ‘where,:as in this-case, an order: had been; pre-.
* viously made by a competent Court with respect to.the same.
-debts. .. The District Judge,.therefore, had a, right under these’
xcla.uses (b)-or (c). to revoke the certlﬁcate he had trra.nted under X
: a-mistake of fact. to: Manchharam Such revocatlons of the_' ,'
-Qourt’s”own: motion ha,ve to be made in: certain ca.ses where a
“minot obtains a certificate on a representation that he is. of full
- age; or-an executor obtains. probate of the will of a hvmg person .
-As- a: general rule, however; the Oourt must “be moved. by the
upa.rtles interested.in the revocatlon to exercise. xts a.uthonty

*Quite apart from the comphca,tlons introduced by the. prevmus
proceedmcs, thére can be no doubt that when both Manchhérdm
~and the executors sought to revoke each other’s certificate, the
" lower CGourt exercised a wise discretion in revoking Manchh4~
. rém’s certificate.’ - It ‘was granted long after the executors’ certi-.
ficate was granted. In fact, it ‘was applied for only two days
: Before the - order granting the executors’ certificate had been

' 'passea, a.nu a.Iwr M4hali had umpuwu their ngub wr tuwo _yEa.rs.

] »Manchhéram;knew the fact, for he applied to be made a pa.rty to

(1)~I. L; B.,-_‘  Bom,; ab s 715. @ LL R, 1 Bom., 537, ab p.540
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“those: proceedmcrs. H1s ‘application .was reJected on- 12th - Sept-

“ember;’ 1892 and he did: not appeal from that order.. Manchhd-

‘rdm claims only under an‘auction “sale. held'in :execution of an = ~%¢
. EA'moa’s.

eaz-parte decreé “against 'Mah4li; iwhose .contention .in respectof
‘the’ validity of ‘her”father’s ‘willhad been negatived in both
Courts,:’ The’ 3udgment~cred1tar should, under-the circumstances;

“haveé'madé the exécutors parties,’as they, and .ot M4ahéli,i-repreé-

‘fsented the estate of the testator-—8hatk Musa v, Shaik: Bssal;

5'Subbanna ¥ Venkatakrishnan® ; Baswantapa v. Banu®.:-“The

record of the case shows' that the executors, though they have
‘not™ proved ‘the: will; have entered upon:the charge of the estate,

‘and” ha,ve paid the' funeral : expenses ‘of . Punjébhai. - Under . all

‘thesé’ "circumstances, there -can -be no :comparison : between:.the
iin(;le of :the executors unider the will, and of the auction-purchaser
at & sale ‘held! under a deCree agamst Ma.hah, who had failed: ‘to

TPy sanavdingly confrm

*lmpea,un 17118 BIDJ.B UI bue. sexecutors. “VWe: -aCloraing:y . wuul.u.l.

‘the’ orders' of-thie Distriet Judge ;: and :reject both appeals. - The

“a.ppellaut ‘must - bear - his- own:!costs -and ‘pay -the:.costs : of: <the

nvnnv“'nvn ’

VUACDU.WI.E.

w FULToN Oy fully concur * mth my learned colleague” in
thmkmg that these appeals must "B distnissed. “No- sufficient

reason was' suuwu for the Luvocatiw ‘of the certificate g""nted to

"’the executors, a8 in the apphcatmn made by Manchhdrém it was

“not’ a.lleaed tha.t the W111 on’ which . ‘the- executors -based -their -

: ':ﬁlﬂ“ Was ..1 'wlud_ ‘As -mnmrﬁq i"hp rmmr-ahnn of- Manohh}iré.ms

:;'certzﬁca.te, I thmlL it was 3ust1ﬁed beca.use the -certificate: had .

been’ granted by the ‘Court in‘ignhorance of the-fact that a’ pre.

“'yious one had been issued to the executorsin- respect of the same

“ debt.
Order confirined.

5t 1/L. Ry 8 Bomi; 241, @1, L Ry 11-Mad, 408,
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