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- deliverédd, ought to have been .dated the llth November—- 4.,1“8:94‘.

“Ra’,m/ms/mm v. Ra/mabm(l) . NARNA "
Ghanasham N, Nadkarm appeared for the opponents to ‘show - Aiz!:fxi'.'

- cause :—The. . present. apphcatxon is not one. to -be" entertained
‘under the extraordinary jurisdiction of the High Court. The
Judge has not exercised his jurisdiction wrongly. or: .with mate-~
-Lrlal 1rregular1ty—Amzr Hasan Khan'v. Sheo Baksh Smgh<2)

Bavrey, C. J. (Acting) :—Having regard to the Iong estabhshed .
practice of the Courts in England—see Milesv. Bough®—and
to the decision in Rdmkrishna v. Ramabdi®, we think that
~ the Judge’s judgment of 30th November, 1892, should, be"tretated‘.

as operating as.if it had been delivered on the 11th. November,
-1892, when the arg uments were closed and the Judcre took time
to consider his judgment. Under these circumstances nothing
further remains to be done than for the original plaintiffs to
a.pply for execution under section 234 of the Civil Procedure

Code. There is no necesslty to place the nanies of the opponentS'

on the record for the purpose of re-hearing the appeal, and we,

therefore, discharge the rule. The parties -to' bear- their own
_"costs of the rule. | BRI '
Rule discharged,
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APPELLATE CIVIL,

-Before .M'r. J ustice Farmn and Mr Justwe Candy.

'M‘ORO NA’RA’YAN JOSHI (ORIGINAL PLAIN’I‘IFF), APPELLANT, 'R BA’LA‘J I . 1804c
‘ BAGHUNA’TH AND OTHERS (ORIGINAL DEFENDA\’TS), RESPONDENT September 25.

‘Limttatwn Act (XV of 1877), Sch II, Arts. 140, 141 and 144—Aheﬁanon by
a. Hmdu widow —Subsequent adoption by widow—Suit by the adopted son to
recover possession— Adverse possession—Adoption—Rights of adopted son, ’

The childless widow of a separated Hindu being in possession of his property as

. .
his heir, alienated it in the year 1868, Tweut;, years afterwards (13th May, 1888} -

ghe adopted .a son, who in 1880 brouvht the present smb to recover the alienated
property. : : T
- , * Second Appeal, No. 736 OF 1892.
B 1202,——4" '
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HeZd that the suit was not barred by hmltatlon
Pe; FAPRAN, J. —-—Whether artlcle ]40 or artlcle 144 of Schedule II- of the, Lm;d,a.-

... tion Act (XV of 1877) applied to the case, the suit was not barred for if it fell uﬁder

article 140, the possession of the defendants adverse to the wxdow could not aﬂecb
the plaintiff’s rights, and if it fell, as it seemed to do, under.article 144, the posse352
ion of the defendants did not become adverse to the. plaintiff until he became entlg
tled to nossessum of the nronert.v upon his adoption.

Srindth v. Prosunno(l) and Koktlmom Dassia Vo Mdnick Clmndz a(@ followed

Per CA\'DY J.:—The suit was ‘governed by a.rtlcle 144, under which the penod of
limitation began to run from the time when-the possession ‘of the defendants’ ‘became
adverse to the plaintiff orl his adoption in 1888, - Assuming that the possession of the
defendants was adverse to the widow, that fact did not affect the plaintiff, who did-
not denve his nght to sue from or thr ough her. 3

SI:(‘OND appeal from the declsmn .of R. 8. Tipnis, Actmg
Assmtant Judge of Théna, _conﬁrmmo the decree of Réo. Séheb

K S. Boda.s Second Class Subordinate J udge of Mahad

Pandumng Ra,ghunath and Malhar BeIa_]l were two. separated
cousins. Péndurang died, leaving a son’ Nardydn, Who died. chlld-
Iess, leavmg his w1=dow Ramabal hlS heir.

. Malhé.r left hun survwmg two sons, Raohuné.th and Kmshné'p.

* Inthe year 1868, Nérdyan's . widow, Rémébai, who ‘was- m
pomessmn of her husband’s property (consisting of certain lands
‘and‘a moiety of a house and a yard) alienated it to Racrhunath
.and Krlshnap i e

'lwenty year afterwards, m,,., on the 13th 1 "\Iay, 1888, Ra«mmbé.r
.adopted the plaintiff Moro, one of the sons of Krlshnap He

- sued - (No, 200 of 1889) Krishndji and the sons of Ran’hunaﬁh
* for redemption, alleging that the lands had only been mortga.cred
~to them by Ram#bdi in the year 1868. The defendants denied"

“the morto‘aﬁe and claimed the lands as ‘their own. The mortga,cre- s
~deed’ bemg unreolstered ‘was held not proved, and the suit Was‘-f
dlbtmssed

The plamtlﬂ thereupon in the year 1890. brought the presenti{
suit - acramst ‘the’ defendants ‘the sons of Raghungth, to recover:
JOlnt possessmn of a' moiety of the house and yard and separate;
possesswn of half the lands, together with mesne. promss of two"
years. ~“The. plamt alleged that the other half of the lands, which’;

was' in Krlshné,ps ponsessmn, had been restored: by hnn to’ the§
o7, L. R., 9 Gal, 934.. . @LL/R,11Cal;
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& p}‘amtlt‘E 2He contended that Rémﬁbal had no rlo-ht to ahena,te:_”“
~$he. ~pro_perty, which ylelded sufﬁment income  to ‘provide for her = |

mmfpnanoe

B The defend.mts answered (fm/ter alia) that since thelr father’s:
gdeath ‘which took: place about fifteen years before the institution

mf the -suit, they had. been in’ nossessmn of ‘the’ nronertv ‘ag”

OWDGIS ;' that they were the sole owners of a part of ‘the house',i
and the court-yard; that the other part was:in the joint..owner-'

sh;p of themselves and Krishn4ji,-and that assuming: that-Rém4-
~béi had transferred the property to Krishnéji and’Raghun4th,
“the plaintiff was not entitled to succeed, they beingf the'reveré
smnary heirs of Rdm4b4i’s deceased husband; N4 ara.yan Péndurang:

The Subordmate J udge found (inter. alm) that Ramabai ha,dahen-
ated the property in dispute, except the house and the yard, to
-defendants” father and Knshnagl Malhér in’ 1868 ; that it ‘was not
"proved that the alienation ‘was ‘made for ‘any. of the. ‘purposes;
which would Justlfy a Hindu widow in- ahenatln‘& her husband’s:
_property . .that Ramégbai was the owner -of ‘the house and the
yard in dispute ; that the clalm to these was barred by the defend--
-ants” adverse possession ; that the ‘suit to recover possessmn of
the rest of the ploperty was .nob tlme-ba,rred and that the plamiuft'

Wd-b nob enuueu to recover PUDDU)BJ.ULL, a.a t}iw tu.uyou U‘)l had bcwu. .

already alienated to 1eversmners before hlS adoptlon H_e_, nt}:hene;,_-‘i

foxe, reJected the claun

AAAAAAAA 1 ang cndante’ npesamt
. J.De pldlnml:[ dppetubu, auL]L uhc d\,ft:uda t pr DUJ—lt

-objections. . The Judge held that the -defendants’ 'possessmn of

the lands as well as of the house and the court:yard was adverse

o Ram4bdi; and, therefore, the nlmnhﬁ"@ claim to both sets of

AL, iilay L R 7 R ULld -2 L 111wy

properties was.time-barred. He thelefore, conﬁrmed the decree :

_The plaintiff preferred a second appeal.
e Lang (Advocate General) with stlmu K. ‘Bhatavdekar ap~

‘peared for the appellant (plamtlff) —The defendants obtained

possession by - virtue of an alienation by -a widow -and not
as tresnassers as found hv the Judge.  The-original mortgage

as trespassers as found the ‘Jud inal
is nob remstered and is, thelefore, 1nadmlssrbe but there IS
another- mortcrade in: the c;ase (Exhibit.- al) which contams a
recital that the defendants:had obtained the lands from Ra,mé-
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béiunder an alienation by her. . The alienation was, aécdrdihg to--
the findings of both the lower Courts, ‘not for necessary purs.
poses, and, therefore, invalid, and the plaintiff as the adopted son is:-

-entitled to question it.. . Our right to question it arose on the,.da.te

of our adoption in 1888 and not on the date of the alienation c;r.f,hej

A adAa Atha QusmAth  xr Dmnnannmn(l) Tl lam :
L fvo WI‘I"IU uvf”b'f”ﬁulﬂ(ﬂ .

dacth ~F 43¢
ut;cbuu. UL Uul. auUPULVU .IJJ.UUUUI- N www ¢ Ye

Dassia v. Manick Chandra®. The present. suit is; aoverned by,

either article 141 or 144 of Schedule IT of the Limitation Act,.

and under neither of the articlesisthe suit barred. As to- artlclp

. 143, Ramébéi, who aliened the property, 1sstlﬂallve,and therefore,

there is no adverse possession. As to article 144, time Would begin .

‘to run' when the defendants’ possession became adverse to us,

Their possession became adverse to us. when our adoptlon took .
place.. The fact that the ahenai:mn was made to the reversmners
cannot affect our rlght———Ramphal Réiv. Tula K uari® ; Genowa v
Bhimdji® 5 Lakshman v. Rddhdbdi® ; Krishndji, J anar(llz,an Vo

Morbhat®,

Im;ermity with Mahddeo C. A;z)te' appeared' for ‘the '-fréspaﬁa‘;

:ents (defendants) : —The recital in another morto«age-deed is not -
-'an ‘admission that the lands were held in mortgage.. Our possess- -

ion is not that of an alieneé of the widow. Supposmo- we held

"possessmn under the mortoave-deed that deed bemcr unregister-.-

ed, we acquired no title under it. Our possession from the date-
of the mortgage has been under a void deed, and has been conse=-
quently adverse to the widow. Adverse possession is possession
without title —Chwrcher v. Martin® ;  Madhava v: Nardgan®.

! Adverse possession aca,xnst a Hindu widow bars the remedy of a
“'subsequently adopted son— Krishndji Jandrdhan. v. Morbhat®,.
. a.nd also that of a rever%mner— Babu V.. thka]z@)

The sult is gox erned by artlcle 144 of Schedule II of the

'L1m1tat10n Act ‘The adopted son is not a reversioner and can-~ -
:‘,not clalm under a,mcle 141. of the schedule-—S’carhn<r on Lmnt-»

j_'{n\‘r 'n 9 Cal mu o BT R, 11 Bom.

na
RIS A ade -.w., U Niaie g v T u. AVey Ai AFLile , Addadd
‘@ 1. L. R, 11'Cal, ml. ‘® 1. L, R 13 Bom.; 276
: ()I.L R., eAn.,nG. i (7)L R., 42 Ch., 312.°
WL L R,, 9 Bom,, 58, * I, LR, 9Mad,,244

» 1,1, R., 14 BOm., 317c .
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.atlon, p,239 (2nd Ed) Azam Bhuycm V. szuddmm Haslzmat

Begu,m v. Mashar Husa’on(2)
)

Supposmg ‘We came in-as alienees of the widow, the plaintiff

-¢annot question our -title.. - Awidow is compétent to alienate
“with the éonsent of her next reversioners. She can also alienate to
"l:hem,—-Ra,; kristov. Kishoree® ; Mohunt Kishen Geer v. Busgeet Roy®;
(Rdj Bullubh Sen v. Oomesh Chunder Rooz®:; Shania Soonduree v.
Shurut C’Izuﬁiderl)at(ﬁ) " At the time of the alienation, Raghunath
-and Krishn4ji were the next reversioners;, and to them Ramébéa
conveyed the estate— Nobo Kishore v. Haringth®,

" FARRAN, 7. =—The facts which give rise to this appeal .are
accumtely stated in the judgment of my learned:colleague. .-The
Asmstant Judge has found that the defendant’s possession of the
lands, as ‘well as of the house and yard, has been adverse to the
W1dow, and that the suit of the adopted son to recover possessmn
s barred asto both classes of property. Though it may be-open
to question Whether his decision ‘as'to the defendants’ possession

‘of the lands being adverse to the inheritance’ is ‘correct in law, °

I deal with the case upon the footing that there is no dlstlnctmn
1o be taken between the two classes of property.

As the cause ‘of action of the widow to recover possession of .

cﬁhe property accrued in 1868, only three years before the coming
1n+n fnvnn of Aect IX n-F 19'71 the case must be nnnmr]nvor:l ‘xnf}\

AAUU L. AT Ay VIV LQOUT LHIUDU VU

reference  to the provisions: of that Act and of the Act (XV of

1877)i at present in force. - The rulings .under Act XIV of 1859 ‘

cannot now be relied on. . This is pointed out in Hurrindth.v.

“Mokunt Mothoor'® ;-and - indeed there i is a marked dlﬁerence be=
Yween' the Wordmg of - the old and of the new enactments. , The
case -of - Krishndji -v. Morbhat®,; in which the dates show that
the cause of action had accrued more than twelve years before
the coming into operation of Act IX of 1871, and which at first
sight appears to be a ruling on the question of limitation raised
‘in this case, 1s not for that reason an authonty to gmde us _The

f,.._m:r L.R., 12 Cal,, 594 . ®LLR,5C, 4.
@@L L R,10AWL, 348, (6)30&1.“ _R 500,

. 43 3Cal, W.R., 14, ., .. ML LR, 10 Cal, 1102 -
. 14 Cal. W, R, 379. L ®LR, 201.A,i).\183_. -

- ® I L R.,, 13 Bom., 276.
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1894, possession of the defendant. there had ripened into: ovgners}np .
. Nﬂgﬁ N:' . before the Act.of 1871. came into force, and the passmv of that
* JosmI ‘Act ‘did not._ affect his title or revive the p]a.lntlff’s right: to
'._Bli:LfJi ‘ ‘m)p-—segtlgn 2, rmd see - /hmnqumq V. S’uhtrﬂmnamm(l) 'N'nq cons.

© RBaonuitE,  sideration must, I think, have been present to- the mmds «of the
JudO'e_s who decided Krishndji v. Morblat, as _th_ey.do Ixc)t,,;anlvelf(;~ )
to the altered wording of the new Acts. . '

‘We have first to consider what article in the schedule:isto be
applied.- -Article 141-of the Act of 1877 is not' applicable; as the
plaintiff became entitled to possession. of the:property-:on:his-
adoption, and not on the death of Ram4b4i, whoids"still living.
That, T think, is perfectly clear. As to article:140, the plaintiff

- may perhaps:in one sense be called a reversioner, the .particular
.-estate of the widow; on the failure of which he succeeds;: being’
carved:out of the fee~simple by operation of law and not by- the
- grant of Nérdyan Pséndurang. - If he ought'so:to be- vegarded;
he would fall within article 140-; but as’ ‘that article :is . certa,mlyf
applicable to reversioners of a different class, which (rather -than
‘the -case ‘of an.adopted son) may be presumed to have: been:
within the contemplation of the Legislature, it would be an:un=
necessary exbension of the ordinary legal meaning of the:term’
- reversioner to apply. it to an adopted: son. - Moreover, the. full.
_ heir cmonppﬂino after the widow’s death is treated in the Aect nof-

e

~as g reversioner but as falling into 2, sepalate caxteoory

The case of an adopted son supersedmo the Wldow s, estate on
his ~adoption -is, I am inclined to think;.a casus omissus-in
..articles 140 and 141, and must, therefore, fall under the::pro-
visions of article 144. It is not, however, necessary actually:.to
decide.this, for it does not, I think, make any practical difference .
. whether article 144 or article 140 is applied to the case..: Under'
‘article 144 -limitation, does  not run, .as under;.the old;Jaw,
from the time when the eause.of action arose, but from the date
when', the . possession of the defendant becomes adverse. to_the
pla,mtxif or. (section 3) to.those from or through whom the plamt-
| Liff claims,; Now:an adopted son claims:from and ‘through_ his
o a.doptlve fa.ther H.IS adoption, however, does not rela,te bacle
o the death of hlS adoptlve father—Bamundoss vi Mussamuﬂf

(UL B; 151, A., p. 169,

Y
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iﬁ'd’hnée ‘He comes' in ‘bound’ by such acts of the w1dow as ‘1804, )
fwould bmd the natulal ‘Theirs “of the husband after her, and . . Moro
;entltled ‘to'set ‘aside’ (in the absence at’ all events of stlpula- ' N}::E];m‘

‘tions “to - the. contrary) such ‘inauthorised -alienations “of the .
“widow as they succeeding upon her déath would be entitled to RA:}’;ULHAA."’;ﬁ-
seb aside : ‘Mayne’s Hindu" Law, pam 181 (5th Bid.). *The only

,dlﬁ'erence ‘between him "and othet full heirs of the hisband

“for the purpose :I- am - considering seems to be that his rights

“spring into existence the: moment of his adoption-and displace

the rights:of the widow, while ‘the rights of other reversioncrs

‘awaitthe. determination of the' widow’s. ‘estate by. her death.

This view of the position of -the adopted son and. the -exact

wording of article- 144 already - referred to, appear:to me to

show that .the - considerations  applicable to possession ad-

verse to” a Hlndu widow - barring or not-barring under article

141. the person entitled to possession on her death, are also-ap-

phcable to an: adopted,.son superseding a Hindu widow. The

reasoning, I mean in. the casés decided under article 141, is ap-

plicable to the case of an adopted son. It would be a strange

anomaly if the right of a defendant to reta,m the property of a

Hindu husband WronOi'ully wrested from . his widow . should

depend upon whether the husband is eventually succeeded after

‘the widow by an adopted-son or by a collateral heir. -

. Now, the Full Bench at Calcutta has decided that under the
present law possession adverse to a Hinda widow for twelve years,
-where 'she has obtained possession and lost it, is-not a bar to a
Suit for possession on the part of the heir succeeding upon her
death~=Srindth v. Prosunne®. ~ Kokilmoni v. Ménick Chandra®
is: toﬁthe same effect. The High- Court " at Allahabad” has,’ how-
ever, ruled that where (at all events) the possession of the adverse
holder is founded upon a title destructive alike of the estate of.
the widow and of the person entitled to succeed upon her'death,

the possession which is adverse to the widow, if contintied for the
requisité perxod ‘bars-the heir who succeeds her : Ghandarap v,

Luchman Smgh‘” “Adi Deo'v. Duﬁhm an(") 1n the Madras cases
T TML AL pe 169, (3)1 L.B., 11 Cal,, 791.

&1L, R, 9°Cali, 034 ‘@1 LB, 10 ALL, 485,
(3 1. T B.,.5 AlL, 532 at. p, 637,
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" cited by. Mr. Starhno' in hlS work on. leltatmn (p 244) the change
- in the law is not discussed. --I.think that we-should: follow the |

Calcutta, demsmns to the extent above 1nd1cated ‘which:is sﬁfﬁment

for fhp r]nforminnhnn of the ?wmnni' case, It is 11nnpnpqenry now

to consider what would be the resultif the wxdow\had. riot been: ,m. -

‘possession.. These decisions are, I think, tacitly approved by. the!

Privy Council in Hurrindth v. Mohunt Mothoor (supra). . They
are in accordance Wlth the hteral wordmo- of the article under
which they are deculed which can conly be escaped flom by a
rather strained’ process of _]udlexal reasoning such as that adopted
in Saroda v. Doyamoyee®. Moreover, this 1nterp1 etation removes
the anomaly in the previous law that a defendant in possessmn

of land by the unauthorised grant of a Hindu widow could be
‘. displaced by.the next full heir on the death of the widow thouo'h

he had held possession as owner for more: than twelve’ years whlle

_'he could not be so d1sp1aced if he had gained possessmn by foree

or Ira.ua II'UIl‘l. BI}.B W]UO“ or lI ab ln BHIS case, \II 'Dllﬂ ﬂSSledub
Judge is rwht) he .entered under a grant from the: widow.and
omitted- to recrlster it The suit, therefore, is not barred:if. the

casé falls within article 140 of the Act If,as I thmk 1t does
it falls within article 144, it is also not; barred as the possessmn
of the defendant did not become adverse to the plmntxﬁ untﬂ the
nlamtlff became enhtled to 'poesessmn of the proper tV upon hlS

adoptlon

In comlng to thxs conclusion T have fully con°1dered the ]udo'-
an‘- 1n *-]qn knn -Rnnn}\ case nF pnr]’;n"um V. Aa)ﬂ'nf/i nm(’) ]’\11"' ‘

do not thmk that this judgment in any way conﬂxcts w1th 1t or
:‘tVlth the decxswn in that case.

| The alterna.twe defence of the defendants as . to the lands a,]so
: ‘faﬂs, as they do not in fact allege, and cannot prove, an ahena-
_3"t1on ,m;favour of the 1everswmry helrs They have. succeeded

OLLR,5 G, a5 @LL 39 Bom198
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: quently adopted son. . I siwould: reverse the decrees of the Courts‘

" below:.and‘award the- plamtlﬁ' possession - of the lands and pre~
‘mises cliimed: in the- plaint, with: costs: - The mesne profits, if
‘insisted on,-canbe ascertained :in: execution, being . calculated

during the three years before su1t a.nd untll possesswn is given o

'2 the plamtlﬁ'
CANDY J -—-The facts of thls case are ‘these. -

Ramdbzﬁ, the chlldless Wldow of a separated Hmdu Was in

‘ller deceased husba,nd mz (a) sha,re m a house and a yard
(b) certa,m d1v1ded lands

In 1868 that property passed into possession of her husband’s
‘drvrdedjcousms, Raghundth and Krishnéji.

‘ in May, 1888, Ramsbai adopted the plaintiff, the son of Krish--

| .né,ji Raghunith in the meanwhile had died.

+In 1889 plaintiff in virtue of his a.doptlon sued Krishndji “and
the- sons of Raghundth to recover- the lands; allecmg a mortgage
of them by Ram4béi to Raghurdth and Krishn4ji: in 1868, and
‘offenng to-redeem the same.

The sons of Raghunéth pleeded (mtea alm) that they had been-
in’ possession as owner for many yeals “One -of the issues

,fmmed by the Subordmate Judge Wa,s——,

Whether the lands in suit are proved to have been glven in

"mortoage to -Raghundth and Krishnéji by Ramabau? On this .

119 fm'md in the negative. L
A copy “of an unreoustered morbfra.ae deed m Raghunéth’
Ihandwrltmg was sought to be:pub in; but this was rejected it

uejug d,uluu-l;eu Ivﬂ.aall I'Bglbvl'dﬂluu U.[ blle Ul'.lb.l]'..ld:}. UUUU. Wdd LUIH.-
pulsory.. There being no such evidencé ‘unconnected ‘with the

alleged mortgage deed as:could afford ‘basis’ for the conclusion

that defendants held as mortgagees, the’ c]alm was re]ected with
costs (31st J. anuary, 1890):

" Plaintift "then filed - the’ presenb suxt (No ‘794 of 1890) against

}\ﬂr ('."l‘\""ﬂ r\¢ Pﬂﬂ}\‘17\ﬂ+]’l an hnc«nnantnn l\‘p + n nl\o'r-n n"-' “'"\Q "'If\'\iﬂﬂ

AU DV UL qusxxuuutux LUJ. PUDQUUDLULI ULk ule sualt vi vuo douw

and’ yard and “of* half the" lands,’ alleomg that Krishngji. ha.d‘

glven up the half of. the lands thch had been in his possession

817
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- and-that as Ramabéi had no right to alienate the property; he'as’
- adopted son was entitled torecover‘po‘séessio’n o o

©The Submdmate Judge “found” (znter aha) thab the lands had

 heen alianatad in 1288 ho  Pa

AV S Bt AP A
UUUIL uauc.uuwcu. 11l A 0vU I}J .l.vcuuanuux, UU.U J.J,UU I.Ul.. Clrll.y lJu-I-tJUOCO

which' would _]ushfy a.henatmn by ‘a Hmdu wxdow ‘that 'the

‘claim thereto was not’ barred by hmltatxon, but must be dxs-
missed: the n]_mnppq at the time beino the next” rpvmqmnprq , and

SSARIUAL,y 2T RAITAATLES & VAL walT MRV ¥ART AT AR AR YRARIURITES;

“that the claim to-thé house dnd yard was barred by hmlta,tlon

Plamtlﬁ' appealed to the Dlstrlct Cour‘o The Assustant J udfre

£ . b e a .“.-.J Tes
J.UUIJ.LI. Ulldb DI]B uuun IaU UUUII llb‘lllb Ul. PIUPUI Uy W LLD Ud,l.l.t"u U.y

defendants adverse pOSbeSSIOD, there bemg in his opinion no-

,a,henatlon by the wrdow

. Plaintiff has now made a second appeal to this Court ;" and the
.only pomts argued before us ‘were the question *of  limitation,.

‘and the question whether defendants' being- in; 1868 the: Tevers-
: smnmv heirs could on that ground resist the plalntlff’s claim.

Onthe questlon of hm1tat10n Tunderstood thelearned Adv ocate-
General for plamtlff to rely on-two pomts

" (4} The statement of the  Assistant Judge ‘that” “ defendants.

fentered into ‘possession (of the lands) by virtue' of an' alleged:
. mortoacre deed »

(b) Artlcle 1411 of the leltatlon Act 1s apphcable
Nelther pOmt is, in my opinion, in favour of plamtlﬁ

‘The Assistant Judge could not mean that defendants are mort--
"gaOées- ‘of the lands. "As he pointed out, it:is res judicata thati
“they-are -not mortgagees: - Article 141 of -Act XV of . 18774is
certamly ot -in ‘express terms applicable;- for it refers to: a.:
\partleular class of suit brought by a person entitled to possessmn:
of property on'the death of o female.: Here: pla,mtlﬁ' sues ‘as the-
adopted son of Nirdyan, Ram4béi’s husband. - He:is entltied to-

_;possessmn, 1f at all, now, not at the death,of any female

I acrree Wlth Mr! Apte, ‘who appeared for defendants that’ ‘the-
f»arhcle of the ulmltatlon Act to' be apphed s’ artlde 144 ‘and

f accordmw to'that article the claim'i isiob barred." “Foiin the caséof
ff’suws atidey that articls the | period of limitation’ beo‘ms £6 Fun from
"_the time when the possession of the defendant be¢omes adverse  to
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‘the plaintiff.- Here thet possession of defenda,nte could nob ha.ve»,‘
been adverse to plaintiff till his status as- adopted son .of :Nérd-

.yan commenced in May, 1888... Assuming that the  possession,

‘held by, the..sons .of Racrhunath both of the lands.as well.as of

1 the house and yard was’ adverse to Ramabé: ‘that fact does not
faﬁ?ect plamtsz He does, nob derive his . rmht to sue from or
jtllroucrh Ramabal (sectlon 3 Act XV of 18{ 7)...-She was merely

itne pertormer of a, certa.m ceremoma,l which: oave valldltv to his
‘adoptlon No . doubt the posmon may be anonoalous (the Cal-,
;cutta. Hlo'h Court pointed out as starthno* ‘an anomaly in the

‘case’ of a w1dow and reversmners see’ Huwmdtﬁ . Molmnt

.Mothoorfl)), and there is a ‘reported case which at” ﬁrst sight..

seems directly opposed to the view now propoced of article 144.
J§ 4 ﬂ’maohmnaa rr‘ Mo .":an(") +Bnt in +]1n+ naun +hnnn~h ‘article

AN CASTEAT voi . MU Aix Vi Uus VR Vavaw

144 of ‘Act XV of 1877 was ,apphed no authorltles were quoted,
‘and’ it ‘'was' expressly--taken:for ‘granted- that if the defendant
“had: ‘held “adversely 'to-the’ ‘widow ‘for twelve years, the suit
; Would ot be mamtama,ble - Whether: this. would be true, sup-
_posing the property had never: reached the: ‘widow’s “hands, and.
,1she lthus had never been. dlspossessed meed. not now- be con-
;g;:s _ered But in the present case, and 1n the case _}ust _quoted,
1 possessmn had pa.ssed from the mdow to the defendant _and 1t.
is clear that if the possessmn a.dverse to the W'ldOW is not ne<
) cessanly a bar to the subsequently adopted son, then there is no

.....

IIt is unnecessa,ry to conmder the numerous cocrmte cases wh1ch
Aha.ve arisen in reference to.: artlcles 140, 141 of the L1m1tatxon
{-A -+ As said before; the: present ; suit cannot be br ouﬂht ‘within'
the terms of those articles.: An. ad0pted son, as such, -suing for
" present possessmn of his father 8 estate, is: not-a remainder man,
-or reversioner, or. devisee, nor:is hé-onk_who is. entitled -to pos-
;sessmn of that esta.te on the- death of a female.”

- No doubt the widow 'may be regarded as-havihg ' committed
suicide (so to speak) by: adoptmg a son to her husband, and thus
destroymw her. widow’s. estate and in: thls view: the adopted
son -holds. an. “analogous jposmon to. that of a clalmant. who is
entltled to possessmn on'the'death of a; female farticle 141)

(1) L R‘, 20 I 'AS ‘ ; '“(2) 'Ib L. Ro, 13 BOlIl., 2‘6!' ¢
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that analocry he would not: be baned in: the present case, not-
withstanding that Ramébéi’s nght of action may be batred by
twelve years’ adverse possessxon ‘That was the question referred -
to the Full Bench in’ Srfmath v.  Prosunno®,!and - decided in
favour of the claimant. - But as already remarked; I think that
we are ‘not entitled to apply article ‘141; " “We must;, thelefore,
fall back on arti¢le 144. In such'a claim madef'by an adopted
son to recover his father’s ‘estate, if that estate has’come into the
hands of his-father’s widow, and has subsequently ‘gone- outof
her possession, and if there has been'no final judgment.’ aga,mst
her .in a suit brought by her to recover the property, then primd

Jacle the only plea which the defendant in possession can raise,.

(supposing the son is suing within twelve years of hisadoption) is

that the widow parted with the property for necessary purposes.
That plea cannot be raised in the present- case by the sons of‘
RaOhunaith They deny any : ahenatlon by, the WldOW ab all

_But it is contended on the authorlty of Rajﬁrasto V.. Kzshoree(2>
that as Raghundth-and Krishndji were in. 1868 the. next rever-
sioners, any ‘act or “omission of the’ widow. in 1868 by which . the
ploperty passed’ to Raghunsth and Kl‘lShnéJl cannot be:ques~
tioned: by the subsequently adopted son. Reference was also‘made
to the case of Nobokishore V. Hamnwth(3> " But m the former
-case what was . decided was that a sale by a widow with ‘the
~consent of all legal heirs at the time’ existing, ratified by solemn
decrees of legal tribimals, delivered in cases. wholly contested. up
l.lU the uigﬂ&’:"Sv Court of apycal, was bmdlut upuu uht; 501.5 cuuuyucu
by the. widow after thirty years. That is not the case here.”'In
the’ la.tter case it was held that the relmqulshment by a Hmdu

,w1r]n“r n{" her estate to fhp 'npr male heir n‘F 'hm kndhnnﬂ 1q

3 AdalS Rt SN 2

~valid, ‘and that she can alienate it merely:. with. his. consent
swthout any legal necess1ty But here defendants;” the’ sons' of
V.Raghun’mth do not plead rehnqulshment or sale by the W1d0W. R

Irom the rema.rks of the Subordmate J udge m h1s ' Judgment

'p “Aﬁ“‘ﬂ l’\nl‘" v\]r\n f1f\l" 0N NAANTTATITAONION 1’\"’ "]’\I\ Ir1 Af\“ *
1CNGanvs 1ah- Pu:;a.u.uu & COLVeyance. UJ Uile WIGOW,,

®'L L.R.0Cal, 034 (2)3Cal‘ W. R
‘®1L R, 10Cal, 1102
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2 ‘mortgage;but really intended to.convey ‘the whole . estate to
the next heirs, there would have been some ‘ground for :holding
that this is what was intepnded in 1868 Buf, that is just. What '

_the defendants. cannot: now;. plead They assert that they are
trespassers. - As such they must, give way to the. superior claims -

of the: adonted son. - . Under this view. the. declswn of the lower ‘

- Courts must be reversed and the. plamtlﬁ”s clalm to ‘possession.
decreed, the claim as to proﬁtebemg de__t_ermrned_ }n,e%ecu_hon.,

Deoge

APPELLATE CIVIL:

Before Mr. Justice Rénade and Mr.-Justice Fulion.
MA\TCHHA’RA’M (ORIGINAL Orronm:r), 'APPELLANT, o, KA'LIDA'S
fovi o AND ANOTHER (ORIGINAL APPLICANTS), RrsPonpeNTs.®

Ii’e:.\ J-udwam-—-EstOppeZ_qud—Judgment obtained. by. _ﬁaufl—Not conclusive

s inter partes—Succession Certificate Act (VII of 1889), Sec. 18, Cls. (b} aouZ ()=

. Revocation of cert:ﬁcate. ;

One Pun;,a. died in 1889 leavmg behind him hxs daughter . Mé,hah. Punja, it.

was alleged, had made a w111 appomtmg Kalidas and Kasandas as hls _executors.
The nvanni’nrq nrm‘hprl for 2 certificate under the Quccessmn Certificate AM— VII of
1889 to recover a-debt due to the- deeeased’s estate from- one Motxra!m : Mahali
opposed this apphcetwn, and claimed the certificate. for herself by a. separate
application. The ‘District Judge rejected Maheth s apphcatmn, a.nd 1ssued a cer'u-

ﬁnn{-n o tha ex onn'l'n‘r'a on 1{“’1\ Hpntpmhpr ]Rq‘)
Ve v VU lu-l-

ACUBvOL S Vil A=A, Lellet

2 In the meantlme, one ’V.[anchhzrém obtamed a decree aomnst M4hali as Ien'a,l repre-

sentative of Punja, and in execublon bouvht Punga 3 nght tlt]e and interest i in the
‘debt due from Motirdm. 'On 12th September, 1592, Ma.nchhard!m applied for a cer‘m-

“ficate under Act VII of 1889 fo recover:this:debt: . The ‘District Judge rejected
-this apphcatmn. : Ma.nchharefm appea,led to the. ngh Court. To this appeal the

executors were made _parties at their own request.‘ The Hloh Court, reversed the
District Judge’s order and’ remanded ‘the case for dlsposal on the ments. Upon'
-the,remand the executors;did not, appear before the District J udge to contest Man-
chhéu"ém 3 apphcatlon, and the Dlstrlct J udwe granted lum a cert1ﬁcate There-
npon he apphed for revocahon of the certificate” prevmusly granted to the executors;
7 and” ‘tlie’executors in theu- turn apphed for-a rev ocation of the certificate- gra,nted
to him. The. District, Judge revoked Manchhdrim’s certzﬁcate on the ground that
he had fra.udulently concealed from the Court the prekus grant of a certificate to
.the executors.

*Appeal, No. 59 of 1894.
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