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= It-was: argued that, even if the defendant had’a rxght of ‘way, he

-was not Justlﬁed in pullmrr down 20 feet-of: railings.«"The:point

was :not taken in. the memorandum. of second ;appeal,: nor ap-
_parently aroued n the District Court, and.at mostswould: only
raise.a questmn ;of - damages..., As, however, the plaintiff only
clauned nominal damages of Rs. 5, we must conclude  that it' ‘was
not- thought. worth while to .raise:the- quesmon in'the: District
Court, and we. cannot, . therefore, entertain : it “in -sécond appea.l.'
" The real questlon at issue is as ‘to the deféndant’s: rlght of way:
T 3e denided 1o hia favour. -the d of nm -Courts be 1n...'
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A_'PPELL‘ATE ‘CIVII:’E’

Before Mr. Jushce Bayley, Actmg O’kzef J'ustzce, and M. Ju.stwe Fulton:

KALU vALAD VISHNA (or1eiNaL DEFENDANT), APPELLANT; v-BARSU-
‘) . vanap ZENDU (OBIGINAL PLAINTIFF), ResponpENT*

- Hindu law—Joint Jamity—dJoint family pr vpemy-—(ryr.-—uya o unazmaea snaw
by adults of Jamily—Minor co-sharer not a party to gy"t——E]ectment-—-quendant
trespasser—— Onus of proof-——.Plamtzy" {o ;mme his superior tztla

‘According to - Hinda' 1aw, under ordmary circtnstances & gnft by a do-parcener,
of his nndivided share in the' immoveable property is mvahd and’al mmor’s share
- cannot, be gwen away. by » manager except in case of necessbty or, for certain specified
purposes:
Certain land which was joint famllv monertv was given by the adult members of.
the famﬂy to the plaintiff as the worshipper. of a- deity. ) A mmor co- parcener d1c{

not join.in the gift.. The plaintiff sued the oceupier for- possessmn.

. Heldthat the plaintiff ¢ould not recovers? "The gifh ot being made fromi necessity, o
for. the perfo.rmance of -any ;pious duties obligatory on the :minor-or-the:family, was:
mvahd and could not, be given effect to even with respect to the shares of the donors. §

In an e]ect ment suit, the, defendant though a, trespasser, is entﬂ:led ,fo require the

‘plamiuff who seeks to e]ect hlm to prove thab he has a supenor txtle. J
THIS Was) By second appea,l from the dGCISIOIl of Réo Bahddur.

N N. Nanaﬁh, Fxrst Class Subordmate Judge: of ; Dhulia " with -

* Secoﬁd Appealy No; 183 of 3593,
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THE INDIAN LAW REPORTS. [VOL XIX#

Appellate Powers; confirming thé decree of Réo Shheb D. G.
Medheka.r, Second Class Subordinate: J udrre of Yéval.

Suit in ejectment. The plaintiff sued for pes;vssien of & certain
\ . ¥
field which formerly had been the property of three brothers,

042, Lakshman, Mansaram and Barsu

In 1891 uavdu (S()n of Lakhsman), u athu \bon of. Da.rsu) and

Anandi (W1d0W of Mansa.rdm) made a gift of the field to the

plamtlﬁ' as the worshipper of the god Shri Sadauru, and executed
a deed of rn{"f dated 9th .'I'au arv '|RQ’| which wasd r:hﬂv recistered.

dated 9th January, 1891, wh gistered,
Nathu s brother Rao'ho who was then a minor, was not a party
to the gift.

The field was ab that time in the possession of the defendant,
who had held it since 1881. In 1891 the plaintiff brought, .this

- suit to eJect the defendant and to obtain possession.

The.. defendant - alleoced that he. hqr] nurcha agsed the field .frox
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the owners eighteen or nineteen years before suit, and: he.con- -

. tended - that, inasmuch as' one of the co-parceners (Régho) was
- notb a party to the O‘Ift it was. mvahd and the pla,mtlﬁ ha,d no;

“title to the property.
The Subordlnate Judge passed a decree for the plaintiff.

On appeal by the defendant the decree Was conﬁrmed _
The following is an extract from the Judgment in appeal

“ For these reasons I hold that the glft in this case, thouvh no‘.: followed- by dehvery

of Pncenasynn, 1« valid.” There is rmn further n}nnnhnn to the vo]-ﬂﬂ-‘r of tha m#b

Va o vuas

advanced by the defendant. It appears that Nathu, one of the pla,mtxﬂ‘:’s three donors,
has 2 minor brother, Ré4gih, aged ten or eleven years, who lives with him. This _Réghof
is not a. party to the gift, and he has an undivided interest in the land in suit, s It has,
therefore, been urged that the gift is invalid, because a member of an undivided family ‘
on this side of India cannot,. without the consént of his co-parceners, make a gift of
his' share in the undivided property- or dispose of it by will, = As the defendant; isa

,trespa,sser, whose' possession has not strengthened into an indefeasible- title by lapse of
“tinne, I do not think that be has a right. to urge this plea, - The question . is ‘one which'

can properly arise between the plaintiff and Régho when Régho becomes. of age.:; The: .

g1ft is not made to the plaintiff personally, but to him as, the, worshipper:of: the god -
Shii Sadguru The glfb is thus not like an. ordma.ry gift, but it i is gift to thls god for
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the Hindu law is to-look upon it with greater favour than upon an': s ordinary.gift,

'The share of Régho in the land in suit is not, I think, more than }th, while:§ths of the,
lélgd goes to» the plamt;& ‘I think," therefore, that the gift, though made without”
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Bagho being s party to 1t is still valid so faras the agths of the landis concerned "This 1894,
suit Hoes hot debar Ragho from’ claiming’his share wheo he attams ma]onty. It KALD

seefns proper, therefore ’chat the glft must be npheld > ‘ L
' BaArsrs

X4

d e :
rmm r:ln{-'nnﬂa.nbn ™ ﬂrrpﬂ n. RPN"\T_‘IA ﬂ.'nne,a_.]-

, Ghana.shd .. Nddkarm for ‘the . a,ppellant (defendant) :—
<’1‘he gift to the pl&mtlff is fvo1d ab initio. . A. member of an
undlt'nran] T-T*lnﬂn {-'nmﬂ'r mmnnf w h t_lthe cgnqpnf m‘" ]11q 0o-
sharers make a. gift even of his own share 1n the famﬂy property
A manaO'er ha.s 1o rzght ‘to, mve away famlly property n
wh1ch a mlnor member has a share. The ‘gift - bemo- vo1d must
“be st aside— Gangubdr v. Ramanna®’; Vasudeo Bhai v.» Venkw-

'tes/@(” Vrandavandds v. Yamunabdi® ; Bdba v Tammam Pmmu-
‘Samiv. fl%atha‘v) Ramannav. Venkata®; Vzmy yav: Hanuma,nta,m‘
Rémbliat v Lakshman(s) Lakshman Dada Naik v. Rdmclmndm

 Dada Naik Mltékshara, Ch, T, sec. 1, paras. 28 and 29. Even
Cif - the gift- to the plaintiff be- good; it would be.'so only-to the

“extent of the shares of the donors::. : As'to the share of the minor,
it cannot stand The lower Courts have upheld the gift of the
ent1re property
. D(JJ’I. Aba)z Khare, ror the reSponoent (plammn ) —-me grrt;
W as made for the purpose of WOI'Shlpplnﬂf' an idol.: The* WOl‘Shlp
of an 1d01 is a pious. purpose and o~1fts made for pious purposes;
are IlOB 1nva.nu, evau rf ﬂw guu 10:7 Uf au. uudrvrdcd bhdlU_GUIbq
o gu?)a'b v. Ramdnna ¥ szzodeo Bkat v. v enkatesh(g) S Tdardm . va,
Ranu(w) ‘West and Buhler pp- 206 and 664 ; Ma.yne sHmdu LaW
qu 3934 Qi-nlzp’q Hindu Law, pp. 519 and 520 ’I‘he ﬂpfpndnnt
\lnmself has no rlght to the property, as he ds a trespasser He
-cannot, therefore, question the validity- of . the gift’; and even
‘supposing- that he can do so, the gift' would- be- mvahd only
“with respect ‘to the minor’s share and riot’ with respect to the
:shares of those who executed’ the deed of grft and who Were
. not' minors. .. 'We should, therefore, be allowed to turn thls

~-guit into one for- partition, and the shares- of ehe adult members,,
should be given to us.‘ | '

3 Bom,H o Rep., A.C. 7T, 66. . LL.R.,11Mad,246.

i (2)10 Bom. H. O, Rep,, 139, . 7 1. L. R.,14-Mad,, 409 !
'(3) 12 Bom H C Rep., ..4.‘.9. . ‘g) I Il Ro, 0 Bom,’ 630
@Y. L, R, 7Mad,, 357, A9 Ibid,, 48. |

9 1. L. R.;-9 Mad., 272, 10911 Bom ‘H, C, Rep., 16.
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Ghanashdm in reply —The prcsent being an e_]eci;mentesult the
pla.m{nff must sticeeed on the ‘strength’'of his own title. We are
in possession, and therefore, we have a right to ouestlon lus tltle |

FULTON, .11 LTt was not dlsputed that, under .ordinary;, circum-
stances the gift by one co-parcener . of his undivided. share is

'I““ﬂ] A l\“ +]1“+ [ m'lﬂl\“m l\ ﬁﬂ““ﬂ.& l\ fTEPHTY L L‘n
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manager except in case of necessxty or for cerfain :specified: pur-

poses, It was contended however, that as this gift was made.to
the n'lamhff' nq wnrq'hmnpr ni" fha crnr] th Qadmtnr . its.. purpose

SERLASUIIS S hedu it of i e S skt « Bevives R bois : | el wdad

rendered 1t blndmo' on the mmor

The law on the subject is stated in paragraphs 28 and -’29 of
nhrm T n{’ (‘hnnh:r T of the Mﬁ‘ikchnm as {"n"rnxrq T IPAL N

e 28 Even a sxngle 1nd1v1dua1 may conclude 8 donatlon, mort-
gage or sale of immoveable property during a season of dis--
tress for the sake of the famlly and especially for pious purposes. -

: “29. The meaning of the text is” this :—while the sons: and‘
grandsons are minors and incapable of ‘givingtheir consent to a -

‘gift and the like; or while brothers are so and continue unse-

parated even one person who -is capable may.conclude. - gift, .
hypothecatmn, or sale, of 1mmovea.ble property . if- a- calamity -
affecting the Whole family require it or the support.of the family
rénder it necessary, or indispensable duties, such as the obsequles :
of the father or the like, make it unavoidable.” -

* Now, in'the mpqent case, it has not. ‘been’ found, ‘nor in argu-

‘ment- has it been urged, that any necess:ty for, thls gifb has been .
estabhshed or that it was. made in, performa.nce of any pious

duties obho'atorv on the minor or the family. -The’learned’ Sub-:
ordmate Judge appears himself ‘to have felt doubtful whether .,
‘the minor. was bound by the glfl: ‘for he said that'the resuIt of .
th1s suit would not debar the minor from claiming’ hlS share
when:he attained majonty “But unless not only the shares of the _
adult co-parceners but also the share of the mmor have been' duI} .
“conveyed: to the plaintiff, it is 1mposs'.1ble to'see on what prmclple?fi
his suit to, recover the: property -can ‘be admitted. "M Khare
uraed that as the defendant was a-trespasser it" Was ot opén’to’

him to questlon the valldlty of the gift, but we think-that .a
defendant in possession is entltled to reqmre the plamtaff seekmg )
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to eject *him to prove that he has.a superior;title.:, This the 1894,
‘ plamtlﬂfl'lais’”f iled' 'to’ estabheh and h1s suit must, ,therefore, be Raté
' oo
Aismissed. BARST,
Aar, ﬂ_.";-_ en kTR vas ood so far as the
AVLY, .&Iuﬁre als0 con uueu. llllddl lll.lU gl ¥ ais gUUU. SO 1 3

H

“shares of? theladult*%b parceners were concerned 2 d that the
plaintiff should 'be' allowed t6 add ths minor as'a party ‘and_¢on-

voart the auit into' one 'Fn'r nnrhhnﬂ n*F fhn whn]a ‘FQM'I]V nrnnnri*v
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Whether ‘at 1 this "stave “Such a chano'e m *l:he nature of the suit
c6uld be allowed; is 2’ questlon which we need not’ dlSCllSS, for we
think/thé authontles establish:beyond ‘doubt that the 9:1f£ oi:' an
undivided share is not allowed by Hindu law, and cannot be given
effect: to.

.. We, therefore; reverse ‘the’ decrees of ‘the Courts B‘elbiv", and
reject; theiclaim, with:costs on the plaintifl’ throughout;

“Decree reversed and élaim rejected,

APPE DLATE CIVIL;

Before "My Jistice Ba _/leq, Actmg Oiwef Ju:tbce, and Mr. Justm Fulton

IT ARNA Axp PA RAMZESHVAR, soNs oF NARASINH BHATTA ( OEIGINAL 1994,
7 APerANTs), : APPLICANTS," %, ANANT AND ANOTHER BY THEIR GUARDIAN September 24.
i AD LITEM (ORIGINAL! OrroNENTS), OPPONENTS,® R

_Practwe—Pracedure-—.Decree—Death ‘of" party Yetween * hiaring and judgmcnt-—'
Judgment date of p_peratzon of C’wzl Procedure Code (Act XIV of 1882) , See; 234, i

—-nacs

An appem navmg neen argueu on the 1ith November, lwz, ‘the .case 'was.
-ad]ourned for 3udgment wlnch was dehvered ‘on the 30th November, 1892, and was
in* favour+ of ‘the plaintiffs.  In' the meanwhile” the defendant had d1ed 'On
apphcatlon for execution if was contended that the decree was” null and void,
as the respondemi was aea.u"wnen 15 was, passea.

H eld, tha,t the judgment should be’ ‘regarded as Joperating as if it’ had been deh-
'vered (_m the da.y when the arouments were closed

RYRRT IS

APPLICATION under the extra.ordmary Jurisdiction. of the: Hwh
Cpurt (sectlon 622 of the Civil Procedure Code, Act XIV of 1882) 2
agamst_ the order of E H Moscardl Acting Judge of Kénara. -

J A.\»H)

. The: nnn]mnni’q 'N'n.rna smd Pammeqhva.r broucht a'suit (No. 78

e Rox i 280 off wirwhabail o SELASGY SRS R eI YRR AR s Sulv \-L‘U. {0

of:1891) acmnst one Paramabhatta in the: Court of the Subordl- :

Fa Apphcatxon No. 94 of'1894 under ex’craordma.ry ]unsdxctxon.



