"VOL. XIX:] BOMBAY SERIES a9t

:appealable under sectzon 26 and the questmn as to the proprxety 1884,
of ‘the order requiring security may then arise-for:the considera~ ~ . Hir

" tion of the District Court, but at present there is no reason for Z?fﬁ’gf!ﬂ»_!
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A therefore, concenr in dlscha,rcrmo' the rule with costs,
Rule dzsckarged

APPELLATE CIVIL. z

Before Mr. Justios Bayley, Acting Chisf Justwe, and r. Juistics Fultm. A;

"THE MUNICIPALITY OF THE CITY OF POONA (omieivaL Pranirress), 1694
" ApPELLANTS, v. VA'MAN RA'JA'RA’M GHOLAP (onemn, DEFENDANT), September 12,
i unsronnmzm. e

Eaeement—-—ngkt of way—-Purchase of land adjozmng pzu'clmsers land-—Way Qf
) " access— Way of necessity—Sale- deed-—Ooustructzon——Czrcumstances existing at the
" time of the sale, -

A person purchasmg a ‘plot ad]ommg his own land and havmg access to the plot
't}irough his land, cannot acquire a way of necessity over his'vendor’s land of which"
¢the plot formed a part. - The fact that if the -plot had "been sold to a third person,

he ‘would have acquired a way of necesexty, does’ nob a.ﬁect ‘the question, K

“Where a portmn of an ‘estate is sold, a right of way leadmg to such portxonémay

"be created by the use of general words, provided that the circumstances existing at
“he time of the sa.le were such ag-to justify the behef that such was the mtentwn oj
thepartles. L L U S

Where the words used in a Maréthi deed’ of sale were ¥ sama hakL wa sam-
»’bamlh 7 {i. ¢, all rights and a.ccompamments), - RS e

* Held that the words in themselves, apart from the c:rcumstances a.t the t1me of
*%ho sale, did notinclude a right of way over the vendor’s property as conveyed- along
Witk the portion of the land Sold ; but if there was an old path leading. across :the

-wvendor’s adjoining ground to the plot sold, and the purposes for which the plot was.
:%01d, and the conduct of the parties were such as to justify an inference that by the
use of these words it was the intention of the parties to co‘nvey the right to use "the
'_'xpath 1t would be open to the J udge to ﬁnd asa fact that such was the mtentlon.

Judore of Poona, afﬁrmmo* the decree ot‘ Réo Bahadur Ohumlél-
M., First Class Subordinate Judge:-

A plot of open land at Poona, known as Aan' Bégh belonged
~or10'1nally to-one Khasgma]a. . .Part of it, which adgomed the, de-
:fendant’s dwelhng—house, was sold by him to the defendant. for
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buﬂdxng purposes in 1872. - The remaining. part was sold by, IIm

to one Para.ane ‘who' sold 1t to the Mnmmpahty of Poor:a..

;7(41 v

On the eastern boundary of. the Iand 50 purchased the Mum- e
clpahty afterwards put up a railing which blocked-up a- rlght of
way across the land which the defendant claimed: as a: way of'ac-
cess to the land purchased by him.. In the month of‘January, 1890,
the defendant removed a part of the :railing.:. The Municipality
thereupon: brought . this" suit against him ' to recover:Rs. 6:as
the price of the rail'ing"'rémd‘ved' and for an injunction' réstrain-

: mg hlm from- removmg the - neW rallmg Wthh it proposea to

erect

The Subordmate Judae found that there' was a’ nght of” way
throucrh the ground in' dlspute as a!leged by the detendant,*and
dlsmlssed the suit.

On appeal by the; | 'E:(rre.

‘The followmg isan extract from the J udge s udgm ent —

.. %The defendant’s deed (’Exh1b1t ]02) states that the land mcludmg all lts belong-
mgs and appurtenances ‘except’ treasure-trove, were sold to defendant. | The:words
are ::¢ tya sambandhi Dlumistha dravya - khers, i1 sarva hakk wa sembandha,. .mddﬁdg
tvmhds dj mitis mlpa ye 99 yds. khareds deun rupaye ﬂwtle dhety ( tha.t_‘ ! 3
tlonthh 1(; [la.ud] a,ll the nghts mcludmg appurtenanees, x(.eptmg trea ure-trove’

SRS S

&have been sold to you thls day for rupees nmety-nme and. the rupees have"been E

PEL IR i

UGAGAI.’

e 3 thmk the, prevmus statement made by Khésglwfn]a and the terms of the deed. i
of salé executed between himself and defendant when they were “on gbod terins-has.
‘amost important-bearing on the case. :Icome now to consider the direct: testimony -

.of some of.the witnesses cited jn defendant’s behalf. .Narsopant (Exhlblt_No .13)

fstl.tes that e was secretary to.the Mumcxpahty from 1875 to 1887 and : .

amumc;pa.l commissioner, -He says be has seen defendant 1 using the Toad i in® dxspute :

.8incde 1875, that defendant’s door has been in’existence since then' and that- défend- :

«ant used to get water:from:the: well sxtuated in'the' garden (Anjir Bagh) and: there-
was_a belka or piece of forked tlmber at.the mouth of the passage across the path )

3 whggh was used_ by the people in the garden asa passage, . In h1s OPuuon the .Anpr;f

’Lﬁfg}i was ' ;
‘Hever ‘beéen’obstriicted:” The present mumclpal Secretary, Mah!ideo KeshaV‘Kux‘nﬁev -
hr, also xdeposes (Exhxbxt No.’ 44) that he was. appomted aecretary in 1“87, aml

lt‘an'nmrﬁ fn me hmh]'tf nmbablp that f,he I‘IL;}‘I, O,

“the’ comprehenswe expressxons used thh regard to: the land in tha -dgcument,
- The right of ingress to and egress from a piece of land separatéd from alarger plece
passea by 1mplxeat1on of Taw ‘to the purchaset a8 -an easement of necessﬂ:y m th&";
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'absence of any stxpuletlon to the contra‘ry. Tt is a friere accident that the plece pur«
¢hased by the defendsrit was contiguous to his dwelling-houses: . If he had disposed
ofittoa stranger, the stranger must have claimed a no-ht of way to and from the

'lmd #nd there is no reason why ‘defendant should ‘be put in -a'worse posxt:on than '

an outsider woiild have been, ! Looking at all the .evidence in.the.case, I have no
difficulty in agreeing with $he view taken by the l_eq.gned Subordinate Jud ge.f ";;: N
i Inverarity y i(with..Mahddeo’ B.: Chavbal). ;for.. the, ?‘appellents
{plaintiffs) i—The defendant had noright of way au the place froin
which he removed the ‘railing. - The present suit.was filed in the

year 1890; and according to the Limitation . Act (XV: of 1877 7) the

defendant on Bf to have addneed nvlﬂnnnn n{’: user for f\x,mhtv voarg.

A ALIACELA W ALW WU AN T W GSUMMIUUWR U VTAMRVARLWY A RNSE WY Lo e

before suxt 1.2., since 1870, .He has not done so. 'The ev1dence ab.
the most shows that the defendant’s user. commenced ‘in the year
1872 The right: of way. clalmed bv the deiendant is not zm ease’

ment of necess1ty. See section 5 of .the Easements Act’ (V of :

1882), A right of way is not an- a.pparent or continuous ease-
ment,. Even 1f the right’ of way existed, the defendanb had no:
right to remove the railing.

:..Lang (Advocate General), with Muhddeo. C.. Apte for the.res
pondent (defendant) :—Both the Courts have found that the pass-
’ Aage to bur house lies’ over- thc land in dlspute “It is a way of

necesmty. A way of necessnty passes. by 1mphcat10n._ Further, ‘

. there is a wall between the land Whlch we have purchased and
“our house. . As the wall was already in ex1stence when we pur-
chased. the land, we are not.bound to ma.ke a, door in. the wall or
to pull'it down in'order ' to have access to the land from our. house.
- ‘Purther,"wé’ say that the rlght of - way passed tous under the
lwords of the conveyance—GaIe on Easements, pp ()6 108

- Wheeldon . Bufrrowsm _A vendor. cannot derouate from h1s own
- grant.- .The Mumcxpahty having - purchased the -land trom -our .
'i'e'ndor stands in his shoes, - The pomt as to' whether ‘we® were
]us’mhed 1n removmg the ralllng, was taLen for the first tlme at

the hearmﬂ of the. second appeal It was not urged before.

Tewi

ﬁzverant J, ] xfi:creply i—The 1ower Couits ha,;- 'Tnoﬁ found that
: thore 1s no other access, to the defendant s house. There is a door
~in. the defendent’s wall which:leads to the- la.nd. ’,l‘he mere cirs

hJ

L cumsta:_;ce i tbeti- thé! defendant’s land -adjoins ‘our-“la'n:d ;- ‘cannot

(1)-12 Ch, D,y 81,

<1804,

- "—_h"u—rhg—‘. 2
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give him the right of way over our land— Goddard on Easements;
pp. 134, 324 and 328 ;.section 13 of the Easement’s ‘A&t (Verof
'1882). Wheeldon v, Burrows® was relied on; but it is not appli- -
.cable, . It does not relate to a right of wziy. " I

Fuorron, J.:—The facts which have led‘to thls suit axe ‘sutnd
marised by the District Judge .as follows:—The- ground in dis-
pute, which is now the property of the } 11un1c1pahty, and’ the site
belonging to the defendant, on which a house has been erected by
him, belonged originally -to one Khésgiwalla, who™ sold a small
site to the defendant by deed of sale dated 3rd April, 1872. ' 'The
remainder, known as the Anjir B4gh, was subsequently dlsposed '
of to one Parénjape, through whom it came into-the possession of
tho Muniecipality.

'The defendant now claims a right of ‘way over theland’ pur-
chased by the Municipality, -but has not ‘very cleally stated the

- grounds on - which he, ‘claims.. - -Inhis written statement ‘he

merely alleged that there had been a right of way ‘through the.

* ground in suit since the time when the plaintiff acquired it. The

learned . Adv ocate  General, who appeared for - hlm, ‘based ' his,
claim on two grounds: (1) that he had acquired a way of necess1ty
on the purchase of the site which' he bought from. Khésgiw élla.'
and (2) that he had obtained a rwht of way under the: terms:of
the deed of sale. -

~ In regard to the supposed achISltIO‘l of a Way of necesmty,
‘we do not think that any question arises. The’ plot of ground.
bought by the defendant was conblguous ‘to his-own property
through which access to it could be gained.  The District Judge’
pointed out that, if the site had been -sold to a third party, the’
pUILnaser Wou.l(l nave acquu'eu a€. \Vdry UI Ilb‘(.bbblby, UUD Lll.lb (IUBS:
not seem to affect the question, If a stranger had: bought he

| Would hme got what is called a landlocked tenement, to:‘which’

he could only obtain access over the land of his’ vendot "ot by
trespassmd on other people’s property But the defendant* hav-

“ing. bou@ht could appwach hlS new. acqmsmon through hls own}

1t it was necessaly for hnn to pass over his vendor 8 land i *The

Advocate General contended that it was-separated:from his; house
(1) 12°Ch, D., 31,
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Jby;a wall; and that he was-not: bound- to pull that down or to

make a’door’:in it... No authonty, however; was quoted o0 sup~
'porh thls argument, As a: fact however, a door actually then

«rao w\ﬂl]A nLr\n
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any, necessity . for. passmg .over. Khasglwélla,s land in order to.

reach the site, boucht by the defendant, it..ceased as: soon:as. the

-dnnr was nnpnaﬂ T\/Tr_ rnr]dgrﬂ sin.summing . -up. -the 'F‘nrr'lis

it hadl ndadaei ot -rnd %, RAVAANAGARA L adky uwu-.‘.a-oo M- VRS d—-AAb‘

,,,,,,

qmre a Way of ne09331ty if he has any other ‘means" of . ‘access
to his land, however inconvenient it may-be, than by passing over
hxs neighbour’s soil, p...828..;The case ,of Holmes .v.: Goring™
shows that a Way of nece351ty does not, last longer-than the neces-
sﬂ;y Whether in this country a Court might recognize’ a way
of necess;ty in case ‘of . extreme. inconvenience of approach by
another poss1ble way,. .need not be considered, for - neither - Court
has found that the passage through the door to the land purchased
Was mconvemenb

e sTuran' nexb: t0 the argument that a rlorht of way was conveyed
by: the terms of the grant, we find it difficult; havmg regard to the
facts found by the District Judge, to hold that by themselves they
]U.Stlfy such . a construction.. Various English dec151ons ‘may be

‘referred . to~such-as ‘Barkshire v.. Grubb@’ Kay v. Occle y ® and
Brown v. Alabaster®, in which- certain general words have ‘been

held.to.convey. certain rights of ‘way, but so far as they turn on
the,use of partlcu]ar words. they are of little assistance’ towards

41, .. AA“,.J“A-.A LU R § P i S ROy R -rvvl'\'nrg‘\ I\""\!\“m
UIIU LULIDU. ucu lUJJ. UL ﬂn.u'ldlalll.lll. Luvul C L IlL WILIUIL YUl

employed - They" show, however, that when ‘a portmn of an

estate is. sold & nght of way. leadmO' to such portion may' be
prmfpﬂ hv +hp se of- o-cmpm] Wmdq m'mnded that the eircum-

stances exxstm(r at-the time of the sale: were such as to justify the

'behef that such was. the mtentlon of the parties. This principle
will, ‘we think, hold good in thls country as well as in Eugland
In each.. case-the real test appears.to be the 1ntentlons of the

partles 50° farJ as they can be ‘gathered from the - language'used
w1th reference to the: ex1st1no' clrcumstances The’ law on the

‘sub.]ect see‘ms summarlsed by Blackbum J., in his Judoment in

(1) " Bmg., 16 (3) L. B., 10 Q. B., 360
2 18 Ch. D.,Glﬁ. %) 37 Ch, D., 490,
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~ Kay v. Ozleyy-where lin "the- {ast' ‘senténce ' he says “‘I ’thmk

i ‘considéring thé words' we 'should ‘see ' what ! they really nean,
and-apply: them to the state'iof ‘circumstances. m:mfmn at the.

Y RALT

time of the.conveyance.” In'the present casé the’ general words
used were: “sarva hakk wa sambandha” ‘whichjin’ themselves

apart from - the - ¢ircumstances a¥t -the’time of the"éale, do hot:
specify a right of Wway over'the 'vendoér’s” property as''conveyed
along with - the portion of land sold. - But if-it' were found ‘that
there was-an-old path leading across C ‘to B (the ‘plot sold); and
that the: purposes for which the plot was sold- and ‘the ‘conduct
of the parties were such as to justify the inferenée:that: by~ the
use of the - words “ hakk wa sambandha”, ¢ rights and accompani-
ments,” it was the mtentlon ‘to convey. the right to.use the path;

it would, we think, be. open, to the District, Judge to .find..as a.
fact that such was the intention. At. :present, 'however, SWE; are.

ht of
unable to accept as sufficient his opinion that the right of way

was intended to be conveyed, because he has not found what were
the circumstances existing at the time:of the sale, and his opinion
appears to have been formed. partly in the belief that the fact
that the plot purchased by the ‘defendant was -contiguous “to his
dwelling-house - did ‘not . affect: the question ‘Before; thercfore,
deciding this appeal, we must request the District Judge to find
on the ‘ollowmg issue :— I o

. Whether, ha.va‘ retrard to the clrcumstances emstmo- at the |
time of the sale, the purpose for which the g_round -was sold, and
thé conduct of the parties, a right of way across the vendor’s ie:-

- maining property was conveyed by the-deed of sale, and; if so;-

whether it passed throuo'h the place Where the defenda.nt pulled."

“The Subordmate J udo'e in. hlS ]udgment .e‘thressed an ohlh‘iom=
that irrespective of the land purchased, the defendant had a. right.

of way to- his old-house,-but this was not the-case putforward by

. hun, and as pomted out’ by ‘Mr. Inverarxty, seems unsupported

by evxdenee, as'there is nothmg to’ show tha,t' prevmus to” 1872 he :
PES IS .
was 111 Tz.[lﬂ D&Dl% OI LI'OSSII]“' m]e .ti\.llJlI‘ DaU'Il WI]BH U'Ulllb BU anu

from:-his Howse, | Moreover, no argument Wiy addressea to’ us’ in

' support of this‘view, whxch need not further” be conmdered

" L. R.; 10 Q. B, 360,



YOL. XIX:]i BOMBAY SERIES..

= It-was: argued that, even if the defendant had’a rxght of ‘way, he

-was not Justlﬁed in pullmrr down 20 feet-of: railings.«"The:point

was :not taken in. the memorandum. of second ;appeal,: nor ap-
_parently aroued n the District Court, and.at mostswould: only
raise.a questmn ;of - damages..., As, however, the plaintiff only
clauned nominal damages of Rs. 5, we must conclude  that it' ‘was
not- thought. worth while to .raise:the- quesmon in'the: District
Court, and we. cannot, . therefore, entertain : it “in -sécond appea.l.'
" The real questlon at issue is as ‘to the deféndant’s: rlght of way:
T 3e denided 1o hia favour. -the d of nm -Courts be 1n...'

e Anunnn
41 1U 1> uUblUUu 111 nis 1avour I CLULTTS Ul vilv. wu CAULU Y

ére substantlally' correct.

IemdFKb ].'8(301'(1 DIS 1111(11110' OII. the iﬁsa

proceedinigs within two months.” The ‘Cou
evidence if it ‘thm_ks propér.
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Before Mr. Jushce Bayley, Actmg O’kzef J'ustzce, and M. Ju.stwe Fulton:

KALU vALAD VISHNA (or1eiNaL DEFENDANT), APPELLANT; v-BARSU-
‘) . vanap ZENDU (OBIGINAL PLAINTIFF), ResponpENT*

- Hindu law—Joint Jamity—dJoint family pr vpemy-—(ryr.-—uya o unazmaea snaw
by adults of Jamily—Minor co-sharer not a party to gy"t——E]ectment-—-quendant
trespasser—— Onus of proof-——.Plamtzy" {o ;mme his superior tztla

‘According to - Hinda' 1aw, under ordmary circtnstances & gnft by a do-parcener,
of his nndivided share in the' immoveable property is mvahd and’al mmor’s share
- cannot, be gwen away. by » manager except in case of necessbty or, for certain specified
purposes:
Certain land which was joint famllv monertv was given by the adult members of.
the famﬂy to the plaintiff as the worshipper. of a- deity. ) A mmor co- parcener d1c{

not join.in the gift.. The plaintiff sued the oceupier for- possessmn.

. Heldthat the plaintiff ¢ould not recovers? "The gifh ot being made fromi necessity, o
for. the perfo.rmance of -any ;pious duties obligatory on the :minor-or-the:family, was:
mvahd and could not, be given effect to even with respect to the shares of the donors. §

In an e]ect ment suit, the, defendant though a, trespasser, is entﬂ:led ,fo require the

‘plamiuff who seeks to e]ect hlm to prove thab he has a supenor txtle. J
THIS Was) By second appea,l from the dGCISIOIl of Réo Bahddur.

N N. Nanaﬁh, Fxrst Class Subordmate Judge: of ; Dhulia " with -

* Secoﬁd Appealy No; 183 of 3593,
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