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.-On the authorlty of these ‘decisions, the learned “J udge¢ m the ,‘

‘-D1v1s1on Court passed a decree against the appellant,and Iam of

opinion for the ‘Teasons already given that his: decision was ac-
eording to law, and. that the present appeal must be dlsm1ssed
w1th costs.
App eal dismissed.
Attorneys for appellant :—Messrs. Wudm and Gdndhi.
Attorneys for respondent —Messrs. C/ml/c Walker and S‘metkam,

APPELLATE CIVIL

Befooe Mr J usttce Bayley, Actmg Chief Justwe, and M. Justwe Fulton.

BA’I DFVKORL (ORIGINAL PETITIO\'ER), APPLICANT, v, LA’LCHAND
JIVANDA'S A\ID ANO'IHER (ORIGINAL OPPONENTS), OPPONENTS % f
Successwn C’m tificate Act (VILof 1889), Secs 9 and 19—-—0:'(20'; grantzng certgﬁcatc
on the-applicant’s furnishing securit y—No appeul Jrom such or der-—Pmctwe-—Proce- ‘
dure— Discretion—Jurisdiction—Civil P1 ocedure Code (det X1V of 188‘7), Sec 6225
- —Extr aordmary Jurzsdzciwn

The w1dow of a. decea,sed person ha,vmg apphed for a certlﬁcate under thei':

g Successwn Certificate Act (VII of 1889), the Judge ordered the - cerhficate to 1ssue:."

on the apphcant’s furmshmg secunty under section 9 of the Act,"

Held that such an  order-was' not an order & grantmg, refusing or revokmg a

na-h#‘mnl-o ” m:H-nn ‘th maa‘nlno' of section 1(\ of the Ani- and was, therefnrs  mnn
TOIVNLaV = 3 VAPICIOTE,y uuu‘_

appealable.
Bﬁaguam v. .’!Ianm Ldl ) followed

APPLICATION under the. extraordmarv 1urlsd1ct10n (sectlon 622};

-of the C1v1l Plocedure Code Act XTIV of 1882) to reverse the order.
: of R S TllelS, Assnsta.nt Judge, F P, of: Broach

| Annl1cant B4i Devkore applied under Act VII of 1889t
Subordinate J udge for a certificate of successxon to her. husband f
Ménekchand J 1vandas, Who d1ed on the 16th December 1892

 The. opponents ‘were : brothers of the' deceased Manekchand@
They obJected to.her obt,nnmg the ‘ certificate : unless | substantlal'
‘securxty avere-required from. her, as: they alleged she: had- been

-wastmg' the property in Whlch they had a reversmnarv mterest.

The Subordmate Judge ordered that a certificate should__iissue;

k4 Apphcatmn No.' 8 of 1894 under the extraordinary jurisdictions
MLL R., ]3 All., 214,
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on the apphcant furnishing security under sectlon 9 of the. Act
(VII of 1889)

The annhcant annea.led to the District: (‘ourt on the o-rmmd that

no security should.be required from her.” The Judge rejected the
appeal, holding that the order was not appealable; not being one
contemplated by seetmn 19 sub-sectmn 1of the Act. -

The apphcant then apphed to the Hlo'h Court under 1ts éxtra--'

ordinary /jurisdiction, and - obtained a rule nisi ‘calling upon the

nnﬂnnn*nfc +n el'\n'm' eanse “rl'n:r tha ardor n{" fhn nqu"mnf- Jn oa

e of hadenind e S R Vil Ualauva

regarding the appeal should not be set aside."; B

G’overclkamam M. Tripathi appeared for the apphcant in support
of the rule:—The Judge was, wrong in holding that the order

of the Subordinate J udO‘e was not appealable The order of the

Subrodinate J ud«e g1v1n0‘ s a certificate was a final “order and
is, therefore, appealable The J udge should have heard the a.ppeal
:and dlsposed of the case on: 1ts merlts

_ We further contend that the applicant is s ot liable to g1ve
' securxty ‘She has succeeded to her deceased husband’s estate by
right of inheritance and has- full nght over his moveables LA
- rightful owner cannot be. asked to give: eecunty for. property to

WIllCl’l he is: qu.y entmea J.Ile ‘order is lrregmar, and: should be

i reversed

Ch'bmanlal H. Setalvad appeared for the opponents to show

7/1)

cause :—The “order is not appealame—ﬁ/mgwam ‘vi Manni Lal®.
Theé Subordinate Judge has- exercised his discretion in requnmg

security, and such an ‘order should not be set aS1de under the .

Avtvanndinnne 1111 at]in

-SXvrajdralnar J J Ui .I.Qul.btj.u.ll “

Gover dhanram, in reply

BAvYLEY, Acting C. J. .—-Thle wasan apphcatmn for 4 certificate

of succession under-Act VII of 1889 made by B4i-Devkore; widow

of Manekchand Jivandss, the petitioner; alleg1ng that herhusband*
died on the 16th December, 1892, at Anklesvar; and that she was

Thic hatvonea::
ARARD LACAA GO -

The’ aﬁr;h’céﬁmﬁ was 'oppo;sed’llf the “brothers of her' deceased
husband and they alleged that the petltloner had wasted some
O LL.R. 1AL, 214,
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18%. property of the deceased, and that no cértiﬁeafe”shoﬁldbe issued
Bat to her without taking substantial security from her
 Devxore
. - The Subordmate Judge of Anklesvar ordered a certlﬁcate to

"LiLOHAND
Jivaspa’s, issue on the petltloner furmshmo security undor section 9 of

- Act VII of 1889. That section enacts that the Court ‘may requn’ei
as a condition precedent to the grantmg of a certlﬁcate that the’
person to whom it proposes to make the grant shall give to the
Judge of the Court, toenure for the benefit of the J udge for the time:
being, abond with one or more surety or sureties, or other sufficient
securlty, for rendering an account of debts-and securities recelved.
by him and for indemnity of persons who may b&éntltled to the
-whole or any part of those debts and secuntles The petltioner
appealed to the Distriet Court of Broach on two ouounds — 1,
that the order requmng security was’ erroneous, as she was the
absolute ‘owner ‘of the moveables of her husband; 2, that the
,Lecrlslature did not intend that security should be requlred from
absolute OWIIGIS by right of heirship.

The pleader for the respondents in the Distzict Court took: the
preliminary obJectlon that no appeal lay from the order of the
Subordinate J udge. "On referring fo the rojndma I find it thsre
stated that the pleader for the appellant sald that she was not

D’n'l'n(')' i-n cnvp QP(‘HT‘!‘I‘TT 11'nh1 {‘1’10 ﬂnn‘luw'\'n n ]'n:\ n-n'nanv‘ TTATT:
b b LA Ul-l\.t (.ll.tltl Lol WW‘J s;vuuq

VVhen the appeal came on for hearmcr before the Asmstanﬁ
J udge of Broach, F. P., he held that the ord,e’f of the Submdmate

T'nﬂnrn was neither aone 'Frm mrnnhnm a nar’ H1no+ nov far rafiiaino
QN LITAUMUL VLD AUL glaliuillg UU?@.LI.\;CLUC’ UL 1UL LU,I.UD].LIS

it, and that on the authority of Bhagwdni v. Manni Ldl® no
appeal lay against an order made under that Act requlrml’r that.
security should be given. That case was demded in 1891 by
‘Edge, C.J,, and Straight, J., who agreeing with ’\Iahmood J., , held
‘that where -on an application for a certificate of successmn un-:
‘der’ Act VII of 1889 an order was made . grantmO‘ the certlﬁca,te'
-bOl’ldltIOIld;lly on_the applicant’s furnishing secunty, ‘sch ordel
“was not an_ order granting, refusing or revokmg a certlﬁcate

*thin the meaning of section 19 of the Act, and tha,t there~
B fore, 1o appeal Would lie therefrom.

. Béi Devkore then petitioned the High Court, praymg for'the

exercise of its revisional powers: under section 622 of the ClVll
@ L L. R,, 13 ALL, 214,



voﬁ ‘X‘Ixj BOMBAY SERIES.

Procedure Code, apparently on the ground that the lower appe]late
Court had failed to exercise a jurisdiction vested in it by law. :
* The petltlon was rejected by Mr. Justice Rénade, but’ upon an’

, appeal being made under the Letters Patent of the High Court;

“my learned colleague and I, thinking that the points raised were
worthy - of argument, restored the apphcatlon to the ﬁle and
dlrected notice to-issué to the opponents. -

;' Mr. Goverdhanrdm, who appeared for B4i Detkore on thé
hea,mng befoxe us, endeavoured to distinguish the case of Blzagwdm
v. Manni Lal ® from the present one.  There are, no doubt, sonie

pomts of difference between the two cases, but I think they are’

“$mmaterial, an\hat in prmclple the cases are the same.’ There,
as hele, the order was conditional, and was not, in my opm-
1011, one granting or refusing the certificate. That decision ap-

peare to me to be a correct one, and one which this Court may-

well follow The Assistant Judge was, therefore, I think, fully

_]ust1ﬁed in holdmg that no appeal Iay, and in regectmg 1t w1thf

costs

It w111 be noticedl that the a.ppea,l to the District Court of Broach |

was on the. O'round that the order requ1r1n0' security was errone-
ouQS, and that such security ought not to have been required from

B4i Dpvlmre In the petition to the Hlo*h ‘Court, this Court is
asked to reverse the decisions of both the lower Courts, and also
to hold either that the securlty ought not to have been ordered,

or tha.t the appeal lie, With regard to the latter prayer, I
have already expressed my oplnlon that there is no O'round for the
*mterference of this Court.

OuO'ht then this Court in pursuance of the powers conferred on

1t by section 622 of tho Civil Procedure Code, to hold that secur1- ‘
ﬁ ty ought not to have been ordered by the Subordlna.te Judo-e? :

' The questlon of security was one pmely for the discretion of the
. Subordmate J udfre Whether ‘the exercise of such dlscretmn
-could be rev1ewed or interfered with, came up for decision in the
H1gh Court m a case I referred to durmO' the argument——MﬁaZ-
Tontdad b Qv M Qovecn V' T Tl

“ saoaz V Vzmoaa, uuwe @ deciaed vy OIr o1, Oatsse, u. J. -y L1EDDErt.
'and Forbes, J J. 4 in 1862 - That was an appea,l from an order of

<nLLR wmuzm , YEmJIQRw,@m”%
B 1202-3 - T
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the District Judge of Thdna granting a certificate. under Act
XXVII of 1860 to Vlthoba K. Gulve ena.bhng him to éet. in the‘
debts and, outstandings due bo the deceased Sectlon 5 of that
Act, thh enabled the . bourb ‘to take such secunt.y as 1t shau
think necessary from a.ny person to whom it shall gra.nb a cerh-
ficate,” was very similar i in its terms to sectlon 9 of the Success-
tion L,ermncaue Act, 1889 (Acu VIiI of 1889) When uranmng me
certlﬁcate the J udge dld not requlre any secunty from the- respond-

ont under sectlon 5 of the Act (XXVII of 1860) Mr \Vestropp

in avonine tha onnno‘ *an +‘1n nn*nn]‘nhf- nnn}nnﬂnﬂ that 1f tha

au aLsu‘us uuw al.'tl(lu.l. AL Ullv wft!u-llwll UUJIVVII\&U\L Ullau -ll- UAJG

JudO'e below had exerclsed an unwxse discretxon m refusmg to.

reqmre secunty, the H1gh Court asa Oeurt of e.xtra.ordmary and
s\mermtendmg mmsdlctmn would review it. TIn the ludomegt of.
the Court, after time taken to consider, the Judges say ; ‘Thls Act
glves ‘the Court a discretion i in takmg secunty from the person
to whom the cerhﬁcate is grzmted and so did Act XIX of 1841 ;
and the whole course of lernslatlon on this. subJect proceeds on
the assumpblon that the Court ‘below is to exereise its dxscretxon,
and'wé do not thmk we " should be’ justified in m’oerfermg w1th
that dlscretxon, p. 30. “In Kirani Ahmeduld v. ‘Subabhat @ West "
and Ningbhai Harxdés, JJ., ‘asserted the . appella.te Court’s power-
to mterfere W1th the dlscretxon of the sttmct Judge '« of Kénars -
who had refused to” restore an appeal to the file of the* District ;
Court, and they set aside the order of that Judge who had rejected
the application on the ground that the appellant had not satis-

Lotidniiler annnivnéad £q.. tha alhaanne A0 hic 1.

1acuoriny -aClounuel i0r vae acosence oL inis- pwauer quoun Jeave

of-the Court.

“That decision, however seems to me to stand on a dlﬁ‘erent '

fommg from M}'msabda v. Vithoba Gulve®, and there: nave been'

several cases in recent’ years in Eng]and where the right of : a Gourt

of Appeal to interfere with a 3ud1cnl dlseretlon has been dlstmct—

1y ‘recognized. T will refer to the one in which the facts most,
nearly a,pproa,ch those of the present case, as 1t was’ a questmn -
whether “security ought or -ought not to be gwen, vz., Bz’ parteA
’ Mm-sﬁall @ demded by the Court of Appeal in’ 1877,

Slr Gpnrap

~ Jessél, M. R, in his Judoment said that the Reglstrar in the’ ﬁrst

OL LR, S_Bom., 28, . . (2)'_1 Bom. H, C, Rep., Appx., 26, 3 5Ch D,,873,
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‘metance and the Chlef Judge m Bankruptcy in the second m-'

.....

'have dec1ded ‘that secunty should be gwen by, the alleged debtor |
"f_for the debt and ‘costs as ‘a cond1t10n of his being at liberty to -

" defend a.n actlon No doubt the Court of Appeal can, e thinks

it reverse’ the declsmn so. come to, but Tefore interfering Wlth':-
ithe exerclse of a ]lldlClal d1scret10n, the’ Court must be satlsﬁed.

not merely that it ‘would itself have arr1ved at a dlﬁerent conclu®
sxon in the ﬁrst 1nstance but that the d1scret10n hes been clearly‘

‘flmproperly exerc1sed ; hord bolerldge, C.J; Was ot tne same.
'foplmon B gallay, 1.7, sald ‘It Would\requlre a strong case'.-

, to 1nduce a J udge of Appeel to reverse a’ decision: upon a ma.tter

' UL umu‘ouuu. ’

In Golcimg v. Whm ton Sa,lt Worlcs C'ompanyﬂ) decxded by ‘the
'-Court of Appeal in 1876 Lord J ustlce James sald ¢ The Court of
) Appeal in Chuncery has Iald down over and over agam that, on.

a questlou ‘which depends on ‘the dlscretlon of the Judge, the‘

Court of Appeal does not in O'enezal mterfere W1th thad; dlscretlon,

| Not that the, Court, of Appeal has not complete jurisdiction. over,

such cases or thet the dec1s1on oi the Court below Would not be
: overruled where serious m_)ustme Would result from that declsron,

’out as a. general rule the Court of Am)eal declmes to 1nterfere. "

In the present case I do, not collect from the Judoment of the
Assistant Judge- that-the allegation .of the’ opponents thet the
applicant had wasted some property, of the deceased: was demed

by her, or that she produced any ev1dence to controvert such. a.lle-

: gatmnu, and her crround of complalnt to D:strzct Court, was that the.
-order requlrm,q her to g.>:1ve secumty oucrht not to have been ma.de, 4

as she was the, absolute -owner of the moveables of her husband
So doubtless she Was, but such moveables would be liable for any.
debts that her husba.nd left. The proceedmcrs now before ‘the

Court do not show  whether or not he left any, debts. He ray
: ha.ve done so, or. he may not The Subordma.te Judge in_thé

-exerclse ot' lus dlscretlon thought it necessary to requlre, ase condl-
- tion, precedent to.the. granting ot a certificate, that Béi UeVKore,
4o whom he proposed to make the grant should give security.

' llllQ B D 374
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We have no.right to assume,-and we have no materials-kefore us

to' enable us: to hold, that he acted improperly in inserting such
condition in the: order he made. The question was one entirely“
within the Jurlsdlctmn and powers of the Subordinate Judge. -

- It must be ‘borne in" mind that this matter comes before the'
Court under section 622 of the Civil Procedure Code (XIV of 1882)
and the Judicial Committee of the Privy Council have said in Raj ak
Amir Hassan Khan v. Sheo Baksh Singh ®+ <The question is, did
the Judges of the lower Courts in this case in the exercise of their-
jurisdiction act illegally or with material irregularity. It appears:

“that "they had perfect: _]urlsdlctlon to decide the question ‘which

was before theni, and they did decide it: - Whether they deeldeff
it nghtly or wrongly, they had jurisdiction to demde the case,

~and even, if .they ‘decided” Wrono'ly, they did not exermse thelr :

Jurlsdlctlon illegally or with material 1rregular1ty
*-1 am, ‘therefore, of - opinion, - ‘that the ‘applicant has- failed in-

'showmg that -this Court ought to- interfere in “her behalf in‘ the'

‘exercise of its° extra.ordmary‘ Jumschctxon and that" the’ 1u1e | q,st

obtained by her in June last must be d1scharged Wlth cosés T

FULTON ZT ——Thouah when thls apphcatmn was aro‘ued I ;Was

: doubtful whether the order of the Subordmate Judge Wwas 1ot one

gra.ntlng or reIusmcr the certificate pra.yecl for and, theretore,v
open’ to appeal to the District Court, I now feel satisfied that the

' Asmsta.nt Judge, F. P.; was no'ht in followmg Bhagwam Y. ﬂfmzm

(9\ A“A Lhnaldiene +hia

nnhnn] Taxr armatead

: ,-.uab ¥oand - uw.u.tus that no .appeai a8y &gainsuv the OI'(IBI' of the :
'fSubordmate Judge requiring the- petltloner to furnish” secunty ‘
“ynder section 9 of Act VII of 1889 as a condltlon plecedent ;L'Q“;»;f

f'gmnhna hpr a oprt,ﬁ ate,

Adyaavazs s

I aIso concur w1th the learned Chief Justice in thmkmg that, ,«.;:A

;i';?' thls Court cannot under sectlon 6?2 Civil Procedure Code, mter-
. fere ‘with the dlscretmn of the Subordmate Judge i m makmo theg,‘_-
i order_ for secumty of whlch the apphcant complains,” N

AIt may be that when the Subordmate J udge niakes's fin4l order

gra.ntmo' or. retusmg ithe. cernmcate, such’ order; if 1unf: ourable
'~'.to_the apphcant and the grounds o Whlch 1t 18 based* W

__111, bes
S »L R., 1 Ind App, 237, <z)1 LR, 13 All 214
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:appealable under sectzon 26 and the questmn as to the proprxety 1884,
of ‘the order requiring security may then arise-for:the considera~ ~ . Hir

" tion of the District Court, but at present there is no reason for Z?fﬁ’gf!ﬂ»_!
,n‘l'lh 1h+n1n'pn'-nnhnn : T A_if'n;rlgp;
'3u'u.: NALLUOL A CL, U.LIDU. b U SRS AN AT
L JIVANDA'R,

A therefore, concenr in dlscha,rcrmo' the rule with costs,
Rule dzsckarged

APPELLATE CIVIL. z

Before Mr. Justios Bayley, Acting Chisf Justwe, and r. Juistics Fultm. A;

"THE MUNICIPALITY OF THE CITY OF POONA (omieivaL Pranirress), 1694
" ApPELLANTS, v. VA'MAN RA'JA'RA’M GHOLAP (onemn, DEFENDANT), September 12,
i unsronnmzm. e

Eaeement—-—ngkt of way—-Purchase of land adjozmng pzu'clmsers land-—Way Qf
) " access— Way of necessity—Sale- deed-—Ooustructzon——Czrcumstances existing at the
" time of the sale, -

A person purchasmg a ‘plot ad]ommg his own land and havmg access to the plot
't}irough his land, cannot acquire a way of necessity over his'vendor’s land of which"
¢the plot formed a part. - The fact that if the -plot had "been sold to a third person,

he ‘would have acquired a way of necesexty, does’ nob a.ﬁect ‘the question, K

“Where a portmn of an ‘estate is sold, a right of way leadmg to such portxonémay

"be created by the use of general words, provided that the circumstances existing at
“he time of the sa.le were such ag-to justify the behef that such was the mtentwn oj
thepartles. L L U S

Where the words used in a Maréthi deed’ of sale were ¥ sama hakL wa sam-
»’bamlh 7 {i. ¢, all rights and a.ccompamments), - RS e

* Held that the words in themselves, apart from the c:rcumstances a.t the t1me of
*%ho sale, did notinclude a right of way over the vendor’s property as conveyed- along
Witk the portion of the land Sold ; but if there was an old path leading. across :the

-wvendor’s adjoining ground to the plot sold, and the purposes for which the plot was.
:%01d, and the conduct of the parties were such as to justify an inference that by the
use of these words it was the intention of the parties to co‘nvey the right to use "the
'_'xpath 1t would be open to the J udge to ﬁnd asa fact that such was the mtentlon.

Judore of Poona, afﬁrmmo* the decree ot‘ Réo Bahadur Ohumlél-
M., First Class Subordinate Judge:-

A plot of open land at Poona, known as Aan' Bégh belonged
~or10'1nally to-one Khasgma]a. . .Part of it, which adgomed the, de-
:fendant’s dwelhng—house, was sold by him to the defendant. for

B 'Second Appeal N 0 504 of 189



