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‘to ente; up Judrrment oucrht not to ha,ve been made, and must
~mow be_ discharged except as to. costs, ‘but as the case was
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it has -been ,;hejre,»each arty will bear their own costs

Order dzscharged

Attorneys forthe appellant :—Messrs, Ohalk, Walker and Smétham:

* Attorneys for therespondents :—Messrs. Craigic, Lynch and Owen.
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' .Natwc C’kmstmn——Koh caste of ﬂskermen—&)merts to Chmstmmty ﬁ oM Hzndmsm
~~Succession Act (X of 1865), Secs. 2 and 331~Inhemtance— Cmtom——Evm'ence oj
. ‘eustom of inheritance——Practice—Koli caste,’ . -

- The Indian Succession Act (X of 1863) and the rules of inheritance prescnbed by'
Axt -apply to Hindus who have become Christians ; and evidence to show that they
.and the commumty to wluch they belong have retained the Hindu eustom of
jnhentauce, 1s ma.dmlssxble. -

APPEAL from Parran J

~The Dlamtlﬁ' (respondent) was. the husband of:one Dumu, who
died  in ;October, 189] leaving him' by her will all her moveable
-and immoveable property. He,allegedtha,t she was entitled to
a House -which -she inherited .from her -maternal grandfather
(Dhurma) and to two-thirds of a house and certain moveable pro~
perty left by her father (Dima Budia), who died in December,
1890

The defendant Daaree was the mdow of Dama Blldl& and the
step—mobher of Dumu. . She had takeu possession of all the pro-'
4perty in questlon, and clalmed by the custom of the commu—
('mty, to. have a hfe-mterest in 1t

. The- plamtn’f contended that the -property had : devolved upon
]us .wife . Dumu_under the rules of - inheritance ldid down m.the_
Indian Succession Act (X of 1865), by which the community was.
governed, and he, therefore; brought this snit to recover it.

' # Suit No. 268 of 1892,
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the st day of Janua.ry 1866,
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The parties werk Christians and belon ged to the Koli caste of.
fishermen in Bombay, who were all originally Hindus, bt somei

‘of whom had become Christians®. The defendant a,lle,qed tha,t'

the communityto which she and the plaintiff belonged had retained.

-the Hindu usage of inheritance, and that this usage had'alwa’yéa
. been observed by its members.

At the hearing the following issue (infer alin) wyfas'i-'ei‘sedv‘vbsrf
the defendant, viz., whether the succession to the estate of Dharma

‘and Ddma Budia respectively is not governed by the Hindu' law,

and not Act X of 1865, ha.vmo- rerrard to the custom of the ca,ste:
to which they both belonged, or otherwise ?”

Thereupon counsel for the plaintiff raised the furthe’r’“i’sSﬁe :-
“whether the alleged custom is one which can be proved, havmg

~regard to Act X of 1865.” ‘"He contended that no evidence of the

alleged custom could be admitted, and cited Pommsamz N adan V-,

N Dordsdami Ayyan® and Tellis v. Saldanha®.

The two sections of the Successzon Act (X of 1865) upon whlchJ
the plaintiff relied, were section 2 and section 3319, Tt was . con-
tended ‘that under these sect.lons the Act and the rules of mhef;
ritance prescribed by it were umversally appllcable in India
except to such persons as were exempt by section 831; that the
word “ Hindu » in that section meant a person nrofessmo‘ the

" Hmdu religion ; that as the parties did not belong to tha,t class,

but were Chrlstlans, they were 1ot exempt under that sectlon,a

~and that, therefore, the property in ‘question had devolved accord-
: 1n0' to the rules lald down by the Act

FARRAN J on the a,bovc authontles held that. the:: Success—
IOD Act (X of 1865) apphed to the parties, and that ev1dence m‘

(1) See Sherrmcr on Caste, Vol. 2, P. 307 313 an(l the Bombay Gazetteer, Vol 13 '
Pt. 5 p. 165,

HOT L R., 2Mad., 209, ® 1. L. R.;10 Mad,, 69,
. ’,‘(4) ; Sectmn 2 of the Succession Act. —Except as provided by this: Act or by anyf

‘,la.w for the tlme being .in force, the rules herem contamed;i;sh'mll constxtute the.;
}a.w of Bntlsh Indxa. apphcab]e to all cases of mtestate or testa

nuary succession,, -,
 Section’ 331 of the buccesswn Act —The nrov1smns _qf this Act sha.ll not amﬂv

Buddhist ‘nor shall they apply to any wﬂl ma,de, or a.ny mtestacy 0 nrrm,,
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proof of a custom of mhentance 1nc0ns1stent with the provisions

of that Act was inadmissible. He, thelefore, passed a decree for

the plam’blff

_‘  The .detendanﬁrappeeled on the grouncll_s'» (inter alia), (1) that -
the Court ought to have allowed her to call evidence to prove -
the customs of the Christian Koli community of Bombav (to

which both the parties belonged) with regard to - succession, and
(2) that the Court was wrong in holding that the said: community

was governed, with. regard to intestacy and succession, by thev

Indian Succession Act (X of 1865), section 331.

Macphevson (Actmo' Advocate General) and  Kirkpatrick for
the appellant : —The defendant’s commumty although it has
become Christian has retained. the Hindu usage of inheritance.
' We submit that the defendant ought to be allowed to give
evndence of this, and tha.t the community: is no  necessarily bound,
by the rules of inheritance prescribed by the Suceession Act X of

1865. VVe ad wit that the only decisions upon the point raised
in thls case ‘are . against us. But they are all cases decided .
_by the Ma,dras Hrgh Oourb and are’ “not binding - here.  We con-~

J tend tha,t they a1e wronrr The eﬁ'ecb of. them 1is to make the
Inchan Succession Act a penal Ia,w ~This could not ‘have

_been 1ntended by the Lecnslature To substltute the Enrrhsh‘

Jdaw of 1nherlta.nce, as prescnbed by that Act, for the Hindu law,
would result in breaking up the socuﬂ system of the ‘Hindus.

To enforce such a cha,ncre by lemslatlon as a consequence of =

adoptmcr a paltlcular torm ot reho'lous ta.tt'.h, 15 to mﬂlct a

_penalty upon a mere opmlon, and amounts to reho'lous perseeu—"

tlon The Leorlslatule m 1860 could not have 1ntended thls

A 2L Lu.cuu.l.ua UL UO llaVU I.IJ.LBUU.LLUUL“U\L DUUUBULL UU-'- - —LU-UJ JIWVU

‘held that the words “ Mahomedan ” and “ Buddhist ” are used in

~a theological sense in the section, and argue that, therefore;

- the word; Hindu” must be similarly - construed. 'But these
- words- are not used in that section in-a- theological sense. They

f are ‘used’ merely 40 -indicite the commumtles known by those _'

. names, and not with ‘reference to the 1eho'10us opinions professed

by them ‘These communities happen t0 have adopted the names
' of their founders, and there was, therefore, 1o other possible way
N of descubmcr them Mahomedans are exempted by this seetlon, :
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not because they plofess certam religious opmmns, but because
they have a law of succession of their own.’ It is for th1s same f-';,f
reason that Hindus are exempt. They, too, have" their own law. -

It is not possible that the Legislature could have: 1nte11ded to:

deprive them of it and compel them to’ adopt a forelo'n laW
Wnouy repugnant to their 1deas if they snoulo. change their
opinions and become Christians; - - In all free countrles men may
change their rehglon and yet remain in-their commumtles, con-

‘Pn‘r'm‘l‘h(‘r *‘n +1‘\n1r 'nenr‘fne and mnwo‘nnor‘ ho thaiv: Tnurc ' 'T‘]'\ol'. Ie '“r"\af
h WaArlii D Nnd wuub AR N A WLE UJ VaAlVAA ANy A dAiAV AW FYALWAVYV

the parties to this case have done. To hold that merely becatse
they have changed their religious views they have ceased to ba -
Hindus, and are no longer entitled to the advantages of belonging
to the Hindu community, is persecation of opinion never intended -

by the-Legislature. - The Indian Iegislature- has never desired

to interfere with religious opinion in this country, or:to make- -
civil rights dependent-on religion. * See Act XXI of 1850. ' Why .
should the adoption of: Christianity  involve: a’ change ‘in" ‘the
law of succession 2 The'adoption of Mahomedanism- necessa,mly
involves' such a change, because Mahomet - taught not merely &
system -of religion; but also a system "of law, and to become a.:
Mahomedan implies the ‘acceptance ‘of both.: But ‘the Founder:
of- Christianity taught nolaw, and the Christian faith: may be"

‘accepted and professed under any system'of law and “without -

any change of law. TUnless, therefore, we are to attribute: to
the Legislature the intention of enacting a . penal law. ‘against.
Ohrlstlamty in Indla itis 1mpos31ble to ‘accept the. construcﬁlon/ﬁ-
of the section adopted by the Madras Courts.. The law. as.

dmlmstered in the Bombay High Oourt allows. Hmdus to retam. -
their. own usages although . they become Jains®,. Khoja - Ma- -
homedans(") Memon Mahomedans®, Borah Mahomedans®.. We
contend that it allows them, the. same liberty if.they become"
'Chrlstlans. __

) See 10 Bom, H c. Rep B "41 ‘see. also L L R., 3 AlL; 55,

G - Seq 12 Bora, H: C. Rep:; 294 3 1. L.R.; 3/ Bom,, 843 1 1) -R.,""' 19 Bor.; 280 :
atp. 94 I L, R, 13Bom,534 v

- ® See PerrysOnental Ca., P. 110, 115, 116 L L.R, 6,Bom; 452 ; L L. R
9Bom 115 I L R 9B0m., 158 ne L R,, IOBom 1

. -(4) E. .T._'for 1894,’ p. 350, and see T. L. /R., 20 Bom.
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Further we «ay that all native Hindu communities, whether -

. they beﬁome Chnstlan or not, are 1ncluded in _the term .“ Gentu”
in Qi'n{' Q'7 Geo. TTT c. 14‘) ‘see, 1'-2 ']‘hn word is n]pnr]v nenr‘l
‘there Wlth reference to race or commumty and not rehglon see
Lopes v. Lopesﬂ) That Act preserved their usage of inheritance
to all Gentus, and the Indian Lemslature had no power to take it
. away. See Indlan Councils Act (Stat. 24 and 25 Vie., ¢. 67) and see
Stat. 21 3,’1_‘_1;_22- Vie., cap. 106, sec. 64. If the Madras decisions
rightly construe the Succession Act, that Act as to Hindus does
take it away. It is, therefore, ultra vires and ought not to be
enforced arr'unst them.

- The Court below ought to have allowed the defendant to orwe :

evxdence of- the. custom of inheritance prevailing in the commu-
nity.. The Succession Act was not intended to.overrule Abraham
v, Abraham®, , _ ‘

.~ Inverarity and Russell for the respondent :—We rely on the
_decisions of the Madras High Court—Josepk Vithiar, appellant® ;
B Ponnusémi Nadan v. .Domsamz A'yyan® ; Administrator. General
of Madras v. Anandachari and others®); Tellis vi Saldanhal®..
V'There is no hardship® really imposed on this caste by enforcing
~the rules of the Succession Act upon them'; for its members. can
' escape from these rules by making wills, or they can- procure
~ exemption under section 332 of the,,Act-_,—-Stokes Anglo-Indian
* Codes, Vol. I, p. 483. ‘

- Pamsoxs, J.:=The ques{non for our determination i is whether 7 

the Tndian Succession ‘Act, 1865, governs the succession . in the
famlly of the' parties, who' are Christians. ' The answer de*aends'
upon the meanlntr of the term « Hmdus in sectlon 331 of the Act
Tt is adimitted that the ancestors of the’ pames were long awo
: converted to - the - Christian - reholon, :aud that the pattles ale
* Christians; but it” is argued- ‘that they have not on that accounb
ceased to be Hindus, that they are not, therefore, sub]ect to the
- provisions of the Succession Act, and that the term * Hindus **
section 331 is denominative of a race, and not of a religion. . - I thmk
] there is no ground for such an aro-ument - There is- no race’ of

C@ 5 Bom: H, C.'Rep., p: 183, et seg OF 1. L. R,, 2 Mad,, 209,
©. @ 9 Moo, Ind, Ap., 239, - :6) 1, L; R., 9 Mad., 466,
©(8) 7 Mad., H. C, Rep., 121, ® 1 L. R., 10 Mad,, 69,
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 Hindus. It is niob the inhabitants of Hindustdn who are Hindus,’

~ s

but those only of them who profess a religion which is called the

Hindu religion. Just so there is no race of Mahomedans, or of

Buddhists, or of Christians. An argument that a Christian,’

who has adopted the Mahomedan religion, is nevertheless still a
Christian, is on the face of it an absurdity ; but it is as good an
argument as one that a Hindu, who has been converted to the
Christian rehcrlon, is still a Hindu.

The caseq cited to show that Hindus, who have become Memons

or Bordhs, may set up customs of mhemtance, show that these
customs must be evidenced by an observance after change of reli-

gion, and can only be proved as being different from the law of

the new religion when there is no legislative enactment declaring

~the latter. They do not show that a Hindu, who has changed

his religion, is still a Hindu, and as such is governed by Hindu
law. They in fact show distinctly the contrary, exz. gr. L. L. R,
6 Bom. 460. Cutchi Memons are held to be Mahomedans.

T'am, therefore, of oplmon that the term * Hindus ” in sectlon
331 does not include persons who or whose ancestors were at one

_time Hindus, but who became, or are, at the time of inquiry,

Christians. I fully agree on this point with the decisions of the
Madras High Court (7 Mad. H. C. Rep., 121; 1. L. R., 2 Mad., 209,

" 9 ib., 466, 10 4b., 69), which decisions the learned Judoe below

ha.s unhes1ta.t1n0'1y followed. We confirm the decree with costs.

STARLING, J., -—The sole point for determmatmn in th1s appeal
is whether the provisions of the Indian Succession Act, 1865,

apply to those members of the Koli caste who profess the Chustla,n
religion, or whether it is open to them to prove that they ha.ve‘

governed themselves, in matters of succession, by the Hmdu la.w

-or some modification thereof. The Succession Act (X of 1865),
-section 2 , provides that « except as prov1ded by this Act or by any

other law in force, the rules therein containéd shall consmtute the

;law of British Indm. applicable to all cases of intestate or testament-

ary succession. T is thus of universal annhcatmn unless ‘the
person cla.lmma t0 be excepted can show that by this or some other
Act he specifically is excepted from the operation of its provisions.
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The appellant claiins that the class t6 which she and the respond-
ent belong, are thus specifically excepted by section 331, which pro-
vides that « the prov1510ns of this Act shall not apply to intestate
or testamentary succession to the property: of any Hindu, Mahome-
dan, or Buddhist,” and the appellant claims that’the class to which

siie ucxuusb Gusy oe ubusuaucu @ J.JJLILLU.D NOW uJ. uiiG Ciass Ui

Kolis, some profess the Hindu religion, -some the Mahomedan,
and some the Christian, and probably all were originally Hindu
by religion, but some have been convelted to Christianity, and
some to Mahomedanism, Mxr. Stokes in his notes on thls sec~
tion .in vhlS Anglo-Indian Codes, Vol. I, 483, is of opinion that,
from the connection of Hindu with Mahomedan and Buddhist,

that term is used as a theological term as denoting any person.

professing .any form of the Brahminical religion or religion of

-the Purdnas ; and with this opinion I agree. It is evident with.

- regard to Mahomedans that the Courts look at what they profess
~ at the present time, and not at the stock whence they were derived,

_mor at the fact that they may, in matters of succession and in.

heritance, be governed by Hindu law in whole.or in part: sce

 Inve Hdjt Ismail Hdjr Abdulla®. T think that the same prin-

ciple must be-applied  to the parties in the present case. We

" must Jook at them as they are, and it is then clear that they, by

‘embracing and following the Christian religion, have ceased to be- .

Hindus; although they may be of Hindu descent, and may have
retained some Hindu customs. Consequently they are not Hin-
dus ‘within the meaning of section 331 of the Indian Succession:
Act. This appears to have been the opinion of the Govérnment
“of Indla shortly after the Succession - Act was passed ;-for under

tha hnnmw: conferred bv ‘section 332, the native Christians n{-'

the po conierred by section 3 Christians
. Coorg were, on the 25th July, 1866, -exempted retrosPectwely,
" from the 16th March, 1865 from the operatmn of that Act..-

Ny The same pomt has come up for consideration before the ngh

. Court of Madras on several occasions in the cases cited by counsel -
durmor the a,rO'ument of this case, and that Court has always held:
that natwe Chnstla,ns could not clalm to be Hmdus vuthm the

meamncr of the Successwn Act

O 1. L, R., 6 Bom., 462,
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.-On the authorlty of these ‘decisions, the learned “J udge¢ m the ,‘

‘-D1v1s1on Court passed a decree against the appellant,and Iam of

opinion for the ‘Teasons already given that his: decision was ac-
eording to law, and. that the present appeal must be dlsm1ssed
w1th costs.
App eal dismissed.
Attorneys for appellant :—Messrs. Wudm and Gdndhi.
Attorneys for respondent —Messrs. C/ml/c Walker and S‘metkam,

APPELLATE CIVIL

Befooe Mr J usttce Bayley, Actmg Chief Justwe, and M. Justwe Fulton.

BA’I DFVKORL (ORIGINAL PETITIO\'ER), APPLICANT, v, LA’LCHAND
JIVANDA'S A\ID ANO'IHER (ORIGINAL OPPONENTS), OPPONENTS % f
Successwn C’m tificate Act (VILof 1889), Secs 9 and 19—-—0:'(20'; grantzng certgﬁcatc
on the-applicant’s furnishing securit y—No appeul Jrom such or der-—Pmctwe-—Proce- ‘
dure— Discretion—Jurisdiction—Civil P1 ocedure Code (det X1V of 188‘7), Sec 6225
- —Extr aordmary Jurzsdzciwn

The w1dow of a. decea,sed person ha,vmg apphed for a certlﬁcate under thei':

g Successwn Certificate Act (VII of 1889), the Judge ordered the - cerhficate to 1ssue:."

on the apphcant’s furmshmg secunty under section 9 of the Act,"

Held that such an  order-was' not an order & grantmg, refusing or revokmg a

na-h#‘mnl-o ” m:H-nn ‘th maa‘nlno' of section 1(\ of the Ani- and was, therefnrs  mnn
TOIVNLaV = 3 VAPICIOTE,y uuu‘_

appealable.
Bﬁaguam v. .’!Ianm Ldl ) followed

APPLICATION under the. extraordmarv 1urlsd1ct10n (sectlon 622};

-of the C1v1l Plocedure Code Act XTIV of 1882) to reverse the order.
: of R S TllelS, Assnsta.nt Judge, F P, of: Broach

| Annl1cant B4i Devkore applied under Act VII of 1889t
Subordinate J udge for a certificate of successxon to her. husband f
Ménekchand J 1vandas, Who d1ed on the 16th December 1892

 The. opponents ‘were : brothers of the' deceased Manekchand@
They obJected to.her obt,nnmg the ‘ certificate : unless | substantlal'
‘securxty avere-required from. her, as: they alleged she: had- been

-wastmg' the property in Whlch they had a reversmnarv mterest.

The Subordmate Judge ordered that a certificate should__iissue;

k4 Apphcatmn No.' 8 of 1894 under the extraordinary jurisdictions
MLL R., ]3 All., 214,



